/// +. 41 ᷑ĩ/ĩ . 20 no: - 
be General Aſſembly of the Church of Scotland, conſidering, that the 
kadgment which has been ultimately pronounced by the Houle of Lords 
in the Cauſe relating to the Schoolmaſter of Bothwell, is bf general im- 
portance, as it has effectually eſtabliſhed the Excluſive j uriſdiction of the 
Church with regard to the qualifications and the trial of Parochial 
choolmaſters; and conſidering, at the ſame time, that the Appeal Caſe 
prepared hy the Procurator in this Cauſe, contains a, ſtatement of facts, 


the Church; they appoint the Clerks to cauſe ſuch a number of copies 
thereof to be printed as the Committee ſhall think expedient, and to cir- 
eulate them among the ſeveral Preſbyteries. _ 8 Foe 
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ſhe Reverend Dr Mick. MaccuLLocn, Miniſter 
of the Goſpel in the Pariſh of Bothwell, Appellant ; + 


” 8 1 / 


AGAINST 


Jonx HAMILTON of Motherwell; The Right Ho- 
nourable WILLIAu, Lord BeLHaven; James Cu- 


*N180N, Eſq; of Jerviſton; James HAuiLxroN, Eſq; of 


Holmhead, and other Heritors of the Pariſh of Both- 
'well, Reſpondents. We 5 
12 HE office of parochial ſchoolmaſter of -the pariſh of Bothwell 
having become vacant, the reſpondent, William Allan, was 


tected by a majority of the heritors ; but that election having 
been irregularly conducted, another meeting was held, when Mr. 


FI 
7 


ad formerly ſupported him. By the act 1696, c. 26. the right of 
leQing parochial ſchoolmaſters is veſted in the heritors and mi- 
iter of the pariſh, but the perſon ſo elected has no right to enter 
pon the exerciſe of his office, nor is he entitled to draw the ſa- 
ary, or enjoy any of the civil emoluments of it, until the Preſpy- 
fry of the bounds has taken trial of his ſufficiency and qualifica- 


$ : 


las been cho 


en to fill. | .\ 


perfectly fatisfied, from a previous acquaintance with Mr Allan; 
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which it would be extremely uſeful to render genęrally known through 


LLIAM ALLAN, Schoolmaſter of Bothwell ; Colonel 


Alan was again choſen by the intereſt of the ſame friends who. 


lions for the proper diſcharge of the duties of that office which he 


> The appellant, who is miniſter of the pariſſi of Bothwell, and 
Wo has, ex officio, a vote in the election of the ſchoolmaſter, was; 


Wat be was not poſſeſſed of the literature and other qualifications: 
Which are neceſſary to enable him to diſcharge. the duties of A 
1 ſchoolmaſter in a proper manner. He therefore ſtated. 
W objections to Mr Allan's qualifications at the meeting of elec- 
m,n os WAGE oy oo ok 


/ 


; 


July 17. 1790. 


1696, c. 26. 


8 
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tion; but they were overruled by the majority of the heritors | 
who were preſent. Although the power of election is a matter of 
_ civil right, with reſpect to which the Church neither poſſeſſes nor 
claims any juriſdiction, yet the appellant well knew, that the Pref. | 
bytery of the bounds was poſſeſſed of a power to take trial of Mr 
Allari's- ſufficiency and qualifications for the office into which | 
he had been elected, and if he ſhould appear not properly qua- 
lified, that they could prevent him from holding- that office. 
When the reſpondent, Mr Allan, therefore, came before the Pre | 
bytery of Hamilton, in order to undergo the neceſſary trials, the 
appellant renewed the objections which he had formerly made to 
his literature and qualifications ; but they were overruled by the 


Preſby tery alſo, who found Mr Allan ſufficiently qualified. 


The appellant, conceiving that it was the unqueſtionable right “ 
of every perſon aggrieved by the proceedings of an inferior eccle- 
ſtiaſtical court, to apply for redreſs to the ſuperior judicatories of 
the Church by appeal, proteſted and appealed to the enſuing Sy. 
nod of Glaſgow and Ayr. Mr Allan, apprehenſive that his qua- 
lifications, though approved of by the Preſbytery, could not bear 
to be brought to the teſt. before the Synod of the bounds, and wiſn- 
ing, if poſſible, that the ſentence of the Preſbytery ſhould be con- 
fidered as precluding all further inquiry, immediately preſented a 
bill of advocation to the Court of Seſſion, in which, after giving = 
a very partial view of the proceedings of the Preſbytery, he pray- # 
ed for letters of advocation in the premiſes, or a remit to the, 
 Preſbytery, with inſtructions to eraſe the appellant's proteſt and 


appeal from their records. 


Upon this bill of advocation a fiſt was pronounced by the late 4 
Lord Rockville, Ordinary on the bills. The bill was afterwards * 


8 paſſed, and came to be diſcuſſed before the Lord Juſtice-Clerk. 
In the mean time, the Synod of Glaſgow and Ayr having met, 


the appellant Mr Macculloch's appeal from the ſentence of the 


Preſbytery of Hamilton came before them in the ordinary courſe 


of buſineſs; but the reſpondent, Mr Allan, -defirous of preventing | 
all further diſcuſſion reſpecting his qualifications, intimated the 


ſiſt on the bill of advocation, not only to the appellant, who was 


the private garty, but alſo to the Synod itſelf. The very Reve- 
rend Synod, however, though deſirous of giving that obedience to 

the ſiſt of the Lord Ordinary, which it is the duty of all good ci- | 
dizens to yield to the Supreme Court, were fatisfied that it muſt F 


have related to the civil right of election only, and could not refer 
to any thing committed by law to the ſpecial cognizance and de- 
termination of the Church. They therefore reſolved to take up 


the appeals brought by the appellant from the ſeveral ſentences of 
the Preſbytery of Hamilton, ſuſtaining the reſpondent Mr Allan's ? 
qualifications; and they unanimouſly reverſed the ſentences com- 


plained of, and declared Mr Allan not qualified to be ſchoolmaſter 
of the parochial ſchool of Bothwell. | | 


Upon this the reſpondents preſented a petition and complaint to | 
the Court of Seſſion, complaining of the Synod as a body, and of 


the appellant as an individual, for having been guilty of a con- 
tempt of authority, by proceeding to take cognizance of theſe ap- 


peals, notwithſtanding the ſiſt on the bill of adyocarion, which 


had 


* 3 
* e 7 
3 $8, 


. milton, finding Mr Allan ſufficiently 
the reſpondents, it is evident that the bill of advocation which 


C12 


had been duly intimated to them. Their Lordſhips, however, diſ. 
1 miſſed the petition and complaint without anſwers, * 
|] regarded the Synod; and remitted it, in ſo far as concerned the 

appellant, who 1s the private party, to the 


c d I 1 — 
pended before the Lord Juſtice-Clerk. 88 ” 


As the different ſentences pronounced by the Preſbytery of Ha- 


they preſented was not with a view to ebtain any alteration of 


{| theſe judgments, but merely to try the general queſtion of juriſ- 
diction, how far theſe proceedings of the Preſbytery were final to 
all intents and purpoſes ; or, if an appeal lay againſt them, whe- 
ther it was to the Court of Seſſion, by advocation or otherwiſe; 
or whether the ſentence of the Preſbytery was ſubject to the re- 
view of the ſuperior Eccleſiaſtical Judicatories alone. Upon theſe 


points, parties were heard at great length before the Lord Juſtice- 
Clerk, Ordmary, when his Lordſhip was pleaſed to pronounce the 


following interlocutor: * Having heard parties“ procurators, con- 


« joins the complaint brought into this Court againſt the Preſby- 


« tery, at the inftance of William Allan, and the heritors, with 


this proceſs ; and ordains parties“ procurators to give in memo- 


7 


rials upon the whole cauſe, and that within ten days.” 


* . ws x 


On adviling memorials, the Lord Ordinary took the cauſe to re- 


port, and appointed parties to give in informations; upon adviſing 


which, the following interlocutor was pronounced : © Upon the 
“% report of Lord Juſtice-Clerk, and having adviſed the informa- 


* tions for the parties, the Lords, in the advocation, remit the 
« cauſe /implicrter ; and in the petition and complaint, aſſoilzie the 


defender, and diſmiſs the petition and complaint, and decern.”” 
Upon adviſing a reclaiming petition and anſwers, this interlocutor 


was pronounced: The Lords having adviſed this petition, with 


the anſwers "thereto, they, before anſwer, ordain mutual memo- 


« rials to be given in upon this cauſe; the ſame to be printed and 
put into the boxes upon the 11th day of October next; and ap- 


point the parties, before printing, to ſee and interchange their 


© memorials:”” Upon adviſing theſe memorials, the following in- 
terlocutor was pronounced: The Izords having reſumed conſi- 
« deration of this petition and anſwers, with the mutual memo- 
4 rials, they alter the interlocutor reclaimed againſt: Find, That 
« the ſentence of the Preſbytery is not final, but that the power 


4 of review lies in this Court, and not in the ſuperior Church Ju- 


« dicatories; and therefore advocate the cauſe, and remit to the 


Lord Ordinary to proceed accordingly, and to do further as he 


„ ſhall ſee juſt.” 8 


* 1s hereby declared, that all the ſchoolmaſters and tea 


The act 1693, c. 22., intituled, © Act for ſettling the 


The appellant preſented a reclaiming petition againſt this inter- 
locutor, which was ordere 


d to be aniwered, and afterwards the 


following interlocutor was pr 
«© viſed this petition, with the 
« interlocutor reclaimed aga 
© anon,” 


„ peace of the Church,” contains the following claule:: 


” youth 


/ 


by 


in ſo far as it 


qualified, were in favour of 


Dec. 3. 1791. 


May 25. 1792. 


July 5. — 
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May 21. 1793. 


1ſt Interlocutor 
appealed from. 


onounced : © The Lords having ad- Nov. 26. 1793. 
anſwers thereto, they adhere to the 2d Interlocutor 
inſt, and refuſe the deſire of the pe- appealed from. 


quiet and State of the ar- 
«© And jt gument held ou 


chers of 


his cauſe. 
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* youth in ſchools are and {hall be liable to the trial, judgment 
and cenſure of the Preſbyteries of che bounds, for their ſuf. 
« ciency, qualification, and deportment in the ſaid office.“ 
Under the authority of this clauſe of the ſtatute, it is on all 
hands agreed, that every Preſbytery of the Church has power to 
take trial of all ſchoolmaſters and teachers of youth in ſchools, as 
to their ſufficiency and qualifications for the proper diſcharge of 
the duties of a ſchoolmaſter. The nature and extent, however, of 
the juriſdiction enjoyed by Preſbyteries has given riſe to three ſe- 
veral and diftinct queſtions, upon which the parties in the preſent | 
cale are now at iſſue. The I/ of thele is, Whether the ſentence 
of a Preſbytery relative to the ſufficiency, qualifications, and de- 
portment of a ſchoolmaſter is final to all intents and purpoſes 
whartfoever, ſo as not to be {ſubject to review in any court, civil or 
eccleſiaſtical? 24d, If ſuch ſentences are not final, whether are 
they ſubject, like all other ſentences pronounced by inferior church- 
courts, to the review of the ſuperior Ecclefiaſtical Courts alone? — 
Or, 34%, Whether the powers enjoyed by Preſbyteries relative to 
, theſe matters are of that extraordinary and anomalous nature, that 
the ſentences which they pronounce in the exerciſe of that part of 
their juriſdiction are ſubject to the review, not of their eccleſiaſtical | 
ſuperiors, but of the Court of Seſlion, as the ſupreme Civil Court? 
While theſe preliminary queſtions and pleas to the juriſdiction 
of the Court of Seſſion were in agitation, the parties had no occa- 
fon to conſider whether the deciſion of the Preſbytery of Hamil- 
ton, finding Mr Allan ſufficlently qualified, or the deciſion of the 
Synod of Glaſgow and Ayr reverſing that ſentence, and unani- 
moully finding that he was not qualitied, is beſt founded ; for the 
| only queſtion between the parties was, Whether the deciſion of 
the Preſbytery is at all ſubject to review, and where the power of 
review lies? LS | 
On the part of the appellant it was maintained,” that the ſen— 
tences of Preſbyteries relative to the ſufficiency, qualifications, F 
and deportment of ſchoolmaſters are not final, but are ſubje to 
review; and that the power of review lies, not with the Court of 


Sellion, nor with any other Civil Court whatſoever, but with the 
Eccleſiaſtical Courts alone. 1 75 | | f 
In arguing his caſe, the appellant began with endeayouring to 8 
ſhew that the proceedings of Preſbyteries relative to the ſufficien- 
cy, qualifications, and deportment of {choolmaſters, were not final. 01 
The proceedings In examining that branch of the queſtion, it was argued for the | 
of all Church-- appellant, that as the power of judging of the ſufficiency, qualifi- of 
e cations, and deportment of ſchoolinaſters is lodged with a court, in 
the ſuperior Ec. the nature and conſtitution of which was well known, fo it was of 
clefialtical Judi- neceſſary to attend to that conſtitution in every queſtion of this A 
MN nature; becaule the legal preſumption is, that, while the power of Ha. 
judging of the qualifications of ſchoolmaſters is veſted in a parti- le 
cular court of known powers and jurildiction, it is to proceed, 8 
in ſuch trials of ſchoolmaſters, according to its known conſtitution, 4 
and ſubject to thoſe limitations which are inherent in its juriſ- 0 
| diction - | 1 . t] 
8 If Preſbyteries, according to the conſtitution of the Church of 


Scotland, of which they form a part, are courts whole ſentences 
| OE: Ne, are 


32 


re in no Caſe final, except when acquieſced in by the parties, and 
choſe whole proceedings are ſubject to the review of the ſuperior 
ccclefiaſtical Judicatories, the preſumption of law will then be, 
hat every ſpecies of juriſdiction with which they are inveſted 
nuſt be exerciſed by them according to their known form and 
conſtitution, and muſt be ſubject to the ſame rules; for, in dubio, it 


dls, as ill be preſumed, that every act of an inferior court is ſubject to 
ge of Ie juriſdiction of that tribunal which, in ordinary caſes, has the 
er, of W.ower of reviewing its proceedings. By the conſtitution of our 
ce ſe- rational Church, however, a Preſbytery does not poſleſs any power 


of judging and finally determining ; but its proceedings are ſub- 
tence ect to the review of the immediate ſuperior Ecclefiaſtical Tribu- 
d de- Hal. There is a regular and gradual ſubordination from Kirk- 
poles efdions to Preſbyteries ; from Preſbyteries to Provincial Synods, 
ind from Provincial Synods to General Aſſemblies. This ſubor- 


government; and the right of review, which every ſuperior 
church-court poſſeſſes over all the acts and proceedings of the in- 
ferior judicatories, is the neceſſary conſequence of this ſyſtem of 
ſubordination. 


4 of By the act 1592, c. 116. which is the great charter of the 
Fran church of Scotland, by which it is eſtabliſhed in its preſent form, 
+ and which regulates the power of the various judicatories of 


vhich it is compoled, the powers of Provincial Synods, in review- 
ng the proceedings of the particular Preſbyteries, or Elderſhips, as 
they were then called, are clearly aſcertained in the following 
words: © Matters to be entreated in Provincial Aſſemblies. —Thir 


an-, Aſſemblies ar conſtitute for weichtie matters, neceſſar to be en- 
the . treated be mutual conſent and aſſi ſtance of brethren within the 
ot. province as neede requires. This Aſſemblie hes power to handle, 
r of . ordour, and redreſle, all things omitted or done amiſſe in the Par- 
. „ ticular Aſſemblies. It hes power to depoſe the office-bearers of 
en- „that province, for gude and juſt cauſe, deſerving deprivation; 
ns, , and generally thir Aſſemblies hes the hail power of the parti- 


0. W* cular Elderſhips quhairof they are collected.“ By this act 
OF (which is copied in part from certain articles agreed to in the 
he Aſſembly 1586, Calderwood, p. 208, &c.) it is clearly eſtabliſſied, 
that the Provincial Aſſemblies have the power of reviewing and 
controlling every thing that is decided in the Preſbyteries, in the 
ame way as each particular Preſbytery has the power of review 
over the proceedings of the particular ſeſſions. | 

The ſubordination of the various church-courts, and the power 
of review which the ſuperior judicatory has over all the proceed- 
ings of thoſe which are inferior, is ſo well known and ſo clearly 
eſtabliſhed, that it is unneceſſary to prove what is not diſputed, and 
what indeed no man can deny. Suffice it then to ſay, that the 
act 1592 has been confirmed by the act 1690, c. 5. ; it has been ſo- 
lemnly eſtabliſhed by the Act of Security, and by the various acts 
confirming Preſbyterian Church-government 3 and, finally, it is de- 
clared to be a fundamental and unalterable article of the Treaty 
of Union between the two kingdoms. The law of this country, 


therefore, knows no right, nor no juriſdiction, more firmly or more 
5 e DE ſacredly 


Gradual ſubor- 
dination of 
church- courts. 


lination is the very baſis and eſſence of the Preſbyterian Church- 


1 
ſacredly eſtabliſhed, than the power which the Superior Church. 
courts poſſeſs of reviewing all the proceedings of every Suborgi. 

nate Eccleſiaſtical Judicatory. | 
By 1693, c. 22. So ſtanding the law, the queſtion of juriſdiction now at iſſue he. 
Schoolmaſters tween the parties might be reſted upon the act 1693, c. 22. alone. 
are declared li. By this act, which is intituled, © Act for ſettling the quiet and 


able to the trial, 2 
judgment, and © peace of the Church,“ it is declared, * That all ſchoolmaſters 


* a Lor 

ee of Preſ. « and teachers of youth in ſchools, are and ſhall be liable to the in q 
yteries, as to ( . . þ 

ſufficiency, qua- © trial, judgment, and cenſure of the Preſbyteries of the bounds x; 


lifcations, and © for their ſufficiency, qualifications, and deportment in the ſaidY,, t 
deportment. „ office.” The power which is thus declared to belong to Pref. 
| byteries, 1s not diſtinguiſhed frem the ordinary juriſdiction of theſe 
courts, by their ſentences being declared final and incapable of He d 
review. The ſentences, therefore, pronounced by them in the ex- 
erciſe of that juriſdiction, which 1s thus declared to belong to 
them, muſt, like all their other proceedings, be ſubject to the re- Mo 
view of the Provincial Synod, which, in the terms of the great Wat 
charter of the Church, © has power to handle, order, and redreſs, 
all things omitted or done amiſs in the particular aſſemblies,” 
It is no doubt true, that the clauſe in the act 1693 mentions Pref. M | 
The juriſdiction hyteries alone; but nothing can be more illogical than to con- 


. clude, that the juriſdiction of the Synod is excluded merely be- Sa 
excluded, an ap- Cauſe the juriſdiction of the Superior Church-courts is not expreſsly Mel. 
peal muſt lieac- mentioned : For it is ſufficient to ſay, that the juriſdiction of the Sy- 141 
ering to ” perfor Church: courts not being expreſsly excluded, muſt, by the con- Wl ;i, 
— 0a * ftitution of the Church, ſubſiſt in full force; as it is an eſſential and Ml +; 


fundamental part of the conſtitution of the Eſtabliſhed National Wl c1 
Church, that the Synod ſhould have a power of reviewing all the 
proceedings of every Preſbytery within its bounds. If it had 
been the intention of the Legiſlature, that the power of review 
ſhould be excluded, it was neceſlary that it ſhould be done per ex- 
preſſum ; for the power of review, which is inherent in the Synod, 
never can be taken away by any conſtructive interpretation, and 
therefore, as it is not expreſsly excluded, it muſt be held that it ſub- 

fiſts in full force. | Os | 
With regard to the inferior civil courts, the Legiſlature may, no 
doubt, confer new and extraordinary powers, either judicative or 
miniſterial ; yet, nevertheleſs, that power which the Supreme 
Court poſſeſſes of reviewing all their proceedings, remains perfect- 
ly entire, unleſs it is clearly and explicitly excluded, Mr Erſkine, 
when treating of the juriſdiction of the Court of Seſſion, ſays, b. i. 
tit. 3. $20. © That Court can ſet aſide or ſuſpend the ſentences of | 
« all inferior courts in civil cauſes, unleſs where that power is de- 
„ nied to them by ſpecial ſtatute,” This indeed is a point tritiſſi- 
mi juris, and on which it is altogether unneceſſary for the appel- 
lant to enlarge; nay, fo far had this been carried, that the Court 
of Seſſion has wiſely found that they have a power of reviewing 
proccedings of the Juſtices of the Peace, even when they are au- 
thoriſed.by ſpecial ſtatute to hear and finally determine concern- 

ing certain offences. 5 Bane ws «10g 

This is fixed by the following decifion :—Buchanan preferred a 
complaint againſt James Toward, to the Juſtices of the Peace for 
| ' | e Dunbartonſhire, 


E 
nunbartonſhire, on the act 1. Geo. I. c. 18. for cutting and ſteal- 
;ng trees from his woods. The juſtices ordained Toward to be 
jmpriſoned four months, and whipped four times, in terms of the 


fatute. He preſented a bill of ſuſpenſion and liberation, which 
vas taken to report. It was objected to the paſſing of the bill, 


Lordſhips could not review their proceedings; becauſe, by the act 


mine and adjudge all offences againſt the ſame.” But it was held 
o be res peſſimi exempli to exclude, by interpretation of a ſtatute, 
that power which the Supreme Civil Court poſſeſſed of reviewing 
all the proceedings of inferior judges ; and that the words “ finally 
determine“ were not ſufficient to confer upon the Juſtices that 
power of deciding without review, which belongs only to the Su- 
'S to Woreme Court. And ſeveral inſtances were adduced, in which the 
e re- court of Seſſion had reviewed the proceedings of the Juſtices, when 
great acting under the authority of ſtatutes which gave them a power 


s —Ioth May 1754, Buchanan contra Toward, | | 
Preſ- But if the power which the Supreme Civil Court poſſeſſes of re- 
con- viewing the proceedings of all inferior civil judges, cannot be 
be- MW excluded by any conſtructive interpretation, but only by the moſt 
eſsly W clear and expreſs enactments of the Legiſlature, it follows zx pari- 
e Su- tate rationis, that the power of review which belongs to the ſupe- 
con- rior eccleſiaſtical courts over all the proceedings of the inferior 
and tribunals, and which is eſſential in the ſyſtem of. Preſbyterian 
onal church. government, is not excluded by the terms of the act 1693. 
the That the mention of the Preſbytery alone does not exclude the 


that the determination of the Juſtices was final, and that their 


Tia queſtion, the Juſtices are authoriſed to © hear and finally deter- 


Ireſs, to determine finally. The bill of ſuſpenſion was therefore paſſed. 


had juriſdiction of the higher judicatories, may alſo be ſhewn from the : 


ew a& 1696, c. 23. The perſon nominated as miniſter under the autho- 
- rity of that act, is to be propoſed to the congregation ; © and if they 
nod, . diſapprove, that the diſapprovers give in their reaſons to the ef- 
and fect the affair may be cognoſced upon by the Preſbytery of the 
ſub· IF « bounds, at whoſe termination the calling and entry of a parti- 
| * cular miniſter is to be ordered and concluded.“ But although the 
u Preſbytery is thus empowered to order and conclude the calling 
or and entering of a particular miniſter, it never was ſuppoſed that 
-MC any new powers were thereby veſted in them ſufficient to ex- 
ect. clude the juriſdiction of the Sy nod and the General Aſſembly, which 
me, accordingly has been exerciſed in numberleſs inſtances in queſ- 


2. i. tions under that ac. ; * 
; of | The appellant having ſaid this much, in order to ſhew that the 
de- proceedings of Preſbyteries relative to ſchools are not final; he 


HN. © ſhall now conſider where the right of review lies; and ſhall en- 
el: deavour to ſhew that the appeal muſt go to the Superior Eccleſiaſti- 
uſt cal Judicatories, and not to the Court of Seſſion, or to any other 
ing Civil court whatſoever. The arguments which have already been 
au- ſtated on the firſt branch of this cauſe, apply alſo to the point now 
In under immediate diſcuſſion ; for as the power of review is not ex- 

preſsly excluded, and the proceedings of the Preſpytery 3 
12 to be final, it muſt follow, not only that an appeal does actually 


lie, but that the appeal muſt and 


The power of 
review lies 
with the Supe- 


rior Eccleſiaſti- 


cal Judicatories 


alone. 


go to the Superior Eccleſiaſtical Courts, 


1 


and not to the Civil courts; for as it would require an expreſs en- 
actment to prevent the ſentences of an inferior church- court 
from being at all ſubject to review, ſo it muſt alſo require a ſpe- 
cial enactment of the Legiſlature to render the proceedings of a 
court with known and eſtabliſned powers, ſubject in one inſtance to 
review, in a court which had no ſuperior juriſdiction with regard 
to it in ordinary caſes. As the Court of Seſſion have the right of 
reviewing the ſentences of all inferior civil courts, by advocation, 
ſuſpenſion, or reduction, the law will naturally preſume, that every 
ueſtion coming before ſuch courts muſt be ſubject in one or other 
of theſe ways to the cognizance of the Court of Seſſion. In the 
ſame way, all queſtions which come before Preſbyteries, are in the 
ordinary courſe ſubject to review in the Synod or General Aſſem- 
bly; and therefore, when a queſtion is ſtirred in what court the 
proceedings of a Preſbytery are to be reviewed, the law will pre- 
ſume that it was the intention of the Legiſlature, not only that 
there ſhould exiſt an appellate juriſdiction, but that it ſhould be 
exerciſed according to the uſual courſe, unleſs it were otherwiſe 
ſpecially and expreſsly provided. The appellant, therefore, ap- 
prehends, that he is entitled to maintain, that every preſumption 
of law is in his favour; and that unleſs the other party can ſhew 
by ſtrong and invincible arguments, that the ordinary courſe of ap- 
pellate juriſdiction from Preſbyteries ſhould be altered, the le- 
gal preſumption will operate, and it will be held that the appeal 
will go from the Preſbytery to the Synod. | | 
Such was the general ſtrain of the argument uſed by the appel- 
lant, in order to ſhew that, under a fair conſtruction of the act 
| 1693, every ſentence pronounced by a Preſbytery with regard to 
Argument of the ſufficiency, qualifications, and deportment of a ſchoolmaſter, 
the reſpondents, yas ſubject to the review of the ſuperior Ecclefiaſtical Courts. The 
* reſpondents, ſenſible that it was vain to attempt to exclude the 
relative to juriſdiction of the ſuperior church-courts, by the conſtructive in- 
ſchools form terpretation of an act which was paſled, as the title bears, “ for 
no part of their ec ſettling the peace and quiet of the Church,” exerted every nerve 
proper juriſdic- | | ; | | s 
tion; and their to ſhew, that the argument which has already been ſtated, applied 
proceedings - only to ſuch matters as were properly of an eccleſiaſtical nature, 
* which came before Preſbyteries in the exerciſe of that inherent 
the review no Juriſdiction which belonged to them as a conſtituent part of our 
WE eie ecolefi. great eccleſiaſtical eſtabliſhment: That the juriſdiction, however, 
aſtical ſuperiors, which is conferred upon Preſbyteries, relative to the trial of ſchool- 
but of the civil maſters, is by no means of that nature: That it is not committed 
court, . . . . 
| to them as a judicatory of the Church, but is veſted in them mere- 
ly as parliamentary commiſſioners, as a court on whom the Le- 
giſlature has conferred certain miniſterial powers with regard to 
the trial of ſchoolmaſters, which might haye been lodged in other 
hands, without infringing the privileges of the Church, or wound- 
ing or affecting its conſtitution : That the ſame powers might have 
been given to the Sheriff of the county; to the Juſtices of the Peace; 
to the Commiſſioners of Supply; to the Lords of Council and Seſ- 
ſion ; or, in ſhort, to any body of men, as well as to the Preſby- 
tery of the bounds. In ſupport of this opinion, the origin and pro- 


greſs of eccleſiaſtical juriſdiction, and its various encroachments 


E 


in the civil power, during the ſubſiſtence of Popery, were traced 
Much pains were alſo beſtowed to point out the line of diſtinction 
between eccleſiaſtical and civil cauſes; and the coneluſion which 
vas thence drawn, was, that a ſchoolmaſter was not, in any ſenſe, 


mn eccleſiaſtical perſon ; that his office is entirely of a civil na- 


ure; and that therefore the juriſdiction which Preſbyteries exer- 
eiſe is not inherent in them, as a part of our eccleſiaſtical conſti- 
otion, and which, of courſe, would be ſubject to the review of ec- 
cleſiaſtical courts, but is merely a civil right veſted by the Legiſ- 
ature in the Preſbytery, for reaſons of political expediency alone; 


and, conſequently, that in the exerciſe of that juriſdiction, their - 


proceedings are not ſubje to the review of the Eccleſiaſtical Court, 
but of the Supreme Civil Court only f - 
The appellant does not conſider it as at all neceſſary to follow 


the reſpondents through the detail which they have given of the 
progreſs of eccleſiaſtical juriſdiction ; neither does he propoie to 
enter into a particular examination of the obſervations which have 


been made, with a view to draw the line of diſtinction between 


queſtions of a civil, and thoſe of a properly ecclefiaſtical nature. 


That the clergy, during the times of Popery, extended their claims 
of juriſdiction greatly further than is conſiſtent with the peace and 
ood order of ſociety, is a propoſition which will not readily be diſ- 
puted, But although the Reformers corrected many of the abuſes 
which had ariſen from this ſource, they were not guided by ſuch 
thin metaphyſical diſtinctions as thoſe ſtated by the reſpondents. 
They did not deprive the reformed clergy of all thoſe powers, nor of 


all that juriſdiction, which had been enjoyed by their Popiſh prede- 


ceſſors. They were well aware that there were ſome cauſes which, 
though not ſtrictly of eccleſiaſtical cognizance, yet were either ſo 
intimately connected witha National Religious Eſtabliſhment, or had 
ſo long been under the juriſdiction of eccleſiaſtics, that they could 
not eaſily or conveniently be made a matter of pure civil juriſ- 
diction. The queſtion, therefore, whether any particular ſubject 
is a matter of eccleſiaſtical cognizance, appears to be rather a 
queſtion of fact, than one of thoſe which can be decided upon ab- 
ſtract and general principles; becauſe, if it can be ſhewn, that 


cauſes of a particular nature have always been the ſubject of ec- 


clefiaſtical cognizarice, and have been decided in the church-courts, 
according to their own rules of procedure, without the interpoſi- 


tion of the civil magiſtrate ; and that the power thus veſted in the 


church-courts has been eſtabliſhed and recognized by the Legiſla- 
ture; your Lordſhips, as interpreters of the law, will hold all ſuch 


cauſes to belong properly to the eccleſiaſtical courts; and you will 


not be influenced by any far-fetched or metaphyſical arguments, 
tending to ſhew that, accoxding to the ſound principles of reaſon 
or expediency, ſuch cauſes are of a civil and not of a ſpiritual na- 


ture, and muſt therefore come under the cognizance of the civil, 


and not of the eccleſiaſtical court, | 
Every obſervation made by the reſpondents with reſpect to the 


diſtiactlon between civil and eccleſiaſtical cauſes, may be __ 
< 85 0 0 


„„ 


to all conſiſtorial queſtions, with as much propriety as to that 
which is now under conſide ration. f 
Thus, many arguments might be urged, to ſnew, that marriage 
is merely a civil contract, and that all queſtions with regard to 
it ought to be tried by the civil magiſtrate; that it was only by 
the device of reckoning marriage among the number of the ſacra- 
ments, that the Popiſh eccleſiaſtics contrived to arrogate to them- 
ſelves the excluſive juriſdiction in every queſtion relative to that 
moſt important of all civil contracts; that in every queſtion with 
reſpect to juriſdiction, the nature of the cauſe, and not the na. 
ture of the court, before which it is uſually tried, ought to be 
conſidered ; and that if the cauſe itſelf is of a civil nature, it muſt 
competently be tried before the civil court. Upon theſe principles, 
it might be held, that the juriſdiction of the Commiſſaries in que. 
ſtions relative to marriage ought no longer to be continued; that 
they are merely ſpiritual judges; and that they inherit their 
owers from the officials of the biſhops within their ſeveral dio. 
ceſes; and that therefore actions of declarator of marriage, of ad- 
herence, or of divorce, might, immediately after the Reformation, 
have been brought by appeal from the Commiſſaries to the Court 
of Seſſion; and that no interpoſition of the Legiſlature was ne- 
ceſſary for that purpoſe, becauſe marriage being a civil contract, 
every queſtion with regard to it was purely civil, and -came ne- 
ceſſarily within the juriſdiction of the Court. 5 
The Legiflature, however was ſenſible, that nothing ſhort of the 
authority of an act of Parliament could give the Court of Seſſion 
any juriſdiction in thoſe queſtions which, in times of Popery, had 
been conſidered as ſubject to the eccleſiaſtical juriſdiction, and 
therefore cognizable only in the ſpiritual court of the Biſhop, from 
. which there lay an appeal to the Pope. An act was therefore 
paſſed in the year 1560, and ratified by 1581, c. 115., by which 
appeals from the Biſhop's court were ordained to be decided by 
the Seſſion : And by a poſterior act 1609, c. 6., the Court of Seſſion 
is declared the King's great Conſiſtory, and, as ſuch, is veſted with 
the power of reviewing all decrees pronounced by the Commiſſa- 
Ties. This extends to queſtions with regard to teſtaments, and 
others of a like nature; which, ever ſince the Reformation, have 
been held to be merely of a civil nature; and yet, although they 
are of a civil kind, the Supreme Civil Court has no juriſdiction 
with regard to them, except vi /aruti, Mr Erſkine, b. i. tit. 5. F 28., 
when treating of the juriſdiction of the Commiſſaries, and men- 
tioning the acts now quoted, giving the power of review to the 
Court of Seſſion, has ſaid : “ Nevertheleſs, as the Seſſion had no 
“ inherent juriſdiction in conſiſtorial cauſes prior to that act, and 
gas the act authoriſes them to judge only in the way of advoca- 
tion, they have not at this day any proper conſiſtorial juriſdic— 
tion in the firſt inſtance, even though the Commiſſaries ſhould 
« not reclaim the cauſe to themſelves; Stair, b. iv. tit. 1. $ 36. 
Neither do they give ſentence in any conliſtorial cauſe brought 
« from the Commiſſaries, but remit it to them, with inſtructions 
< how to proceed.“ EI 7 
| - : The 
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The appellant therefore apprehends that the deciſion of the pre- 
{ent queſtion of juriſdiction will not be affected by the nature' of 
the office of a ſchoolmaſter, becauſe, although that office is not a 
ſpiritual one, but merely of a civil nature, it will not follow that 
the juriſdiction which is enjoyed by Preſbyteries, 1s veſted in them, 
not as a church-court, but merely as parliamentary commiſſioners ; 
and that therefore the appeal muſt lie, not to the Ecclefiaſtical, but 
to the Civil courts ; for it has already been ſhewn that the church- 
courts enjoy of inherent right an unqueſtionable juriſdiction in 
many caſes, which, according ro modern ideas, are purely of a ci- 
vil kind. It is not neceſſary for the appellant, therefore, to ſhew 
that the office of a ſchoolmaſter is an eccleſiaſtical office, but it 
will be ſufficient for him, in his preſent argument, to ſhew, that, in 
every period of our hiſtory, the church-courts have claimed and 
exerciſed a juriſdiction with reſpect to ſchoolmaſters ſuch as that 


' which the appellant contends ſtill belongs to them, and that their 


wers have been repeatedly recogniſed by the Legiſlature. 

As the reſpondents -reſted with much confidence on the argu- 
ment which they had ſtated, to ſhew that the powers enjoyed by 
Preſbyteries relative to ſchools were not veſted in them as a church- 
court, but committed to them merely as parliamentary commiſſion- 
ers, with miniſterial powers to execute a particular duty, and 
which might with equal propriety have been lodged in any other 
hands, the appellant was under a neceſſity of entering into a con- 
ſiderable hiſtorical detail, in order to ſhew, that this was a very 
erroneous view of the matter ; and that although the office of a 
choolmaſter was not properly of a ſpiritual nature, nor the ſchool- 
maſter himſelf a churchman, yet that the ſuperintendence of ſchools 
and the right to take trial of the ſufficiency, qualifications, and 
deportment of ſchoolmaſters, belonged of right to the Church- 
courts, and conſequently muſt be exerciſed by them according to 
the known and conſtitutional form of procedure, by which the ſen- 
tences of Preſbyteries are invariably ſubject to review in the Sy- 
nod, the immediately ſuperior court, from which an appeal lies in 
the laſt reſort to the General Aſſembly of the National Church. 
In proſecuting his argument upon this head, the appellant laid 
down the four following propoſitions : ; | 2 

1h, That every thing, relative to the ſufficiency or qualification 


of thoſe employed in the inſtruction of youth, has always been 


conſidered as a matter of proper eccleſiaſtical cognizance. ' 

24, That from the time of the Reformation, that right, which 
had been enjoyed by the Popiſh ecclefiaſtics, was claimed by the 
National Reformed Church, and was fully recogniſed by repeated 


enactments of the Legiſlature. 


d, That the act 1693 conferred no new powers, but that it was 
merely a declaratory act, for the purpoſe of aſcertaining that power, 


' which the Church had all along poſſeſſed of judging of the ſuffi- 
ciency, qualifications, and deportment of ſchoolmaſters. 


4th, That the ſentences of Preſbyteries relative to ſchoolmaſters 
have been repeatedly brought under the review of the Synod, and 


of the General Aſſembly, in the ſame way as thoſe which they 


pronounced 
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pronounced in matters which were confeſſedly entirely eccleſiaſ. 
tical. | 5 | 


1. Every thing Art a very early period of the Church, biſhops, preſhyters, and 
relative to the monaſteries, were enjoined to employ proper and fit perſons for the 
1 inſtruction of thoſe who were intended for the Church. By de. 
ſchoo!maiters is grees inſtruction was alſo given to all perſons indiſeriminately 
matter of proper yyhether they were intended for holy orders or not. The Epiſco. 
eccleſiaſtical cog- pa! ſchools. were often, in the earlier ages, taught by the biſhops 


nizance. 8 * in l 
themſelves ; and always by perſons who were in every particular 


under the directions of the biſhop, as thoſe in monaſteries were un. 


der the control of the convent. The number of conſtitutions en. 
acted by provincial councils held if different kingdoms of Europe 
for the eſtabliſhment of ichools, and the ſtrict injunctions which 
were given to biſhops, and to all the clergy, whether ſecular or re. 
gular, to provide fit perſons for the inſtruction of youth, and to ſy. 
verintend their conduct and deportment, would be ſufficient to fill 
many volumes, and would only tend to prove, what never was call- 
ed in queſtion till the time of the preſent reſpondents, that, in every 
period of the Chriſtian Church, every thing relative to the qualifi- 
cations of the teachers of youth has been conſidered as matter of 
eccleſiaſtical cognizance. Of the regulations of provincial coun- 
cils, the appellant ſhall ſay nothing; but ſhall only take notice of 
the proviſions of the Canon Law on this ſubject, which will ſhew, in 
a clear and explicit manner, the ſenſe of the Church in general up- 


on this point. . | 
N In the ninth century, under the pontificate of Eugenius II. the 
Dill. 37; c. 12. following conſtitution was made: “ De quibuſdam laicis ad nos 
- + refertur neque magiſt ros neque curam inveniri pro ſtudio litera- 
„rum. Idcirco, in univerſis epiſcopis ſubjectisque plebibus, et aliis 


„ locis in quibus neceſſitas occurrerit, omnino cura et diligentia 


„ adhibeatur, ut magiſtri et doctores conſtituantur qui ſtudia lite- 
„ rarum liberaliumque artium dogmata aſſiduè doceant :—quia in 
% his maximè divina manifeſtantur atque dec larantur mandata :”— 
1 * By another ancient canon it is ordered, © Ut quiſque preſbyter qui 
. © plebemregit, clericum habeat, qui poſſit fcholas tenere, et admo- 
« nere ſuos parochianos ut filios ſuos ad fidem diſcendam mittant 
ad ecclefiam ; quos ipſe cum omni caiitate erud iat.“ 
In the Lateran Council, held in the year 1102, the following 
Decretal, I. 5. conſtitution was paſſed :—* Quoniam eccleſia Dei, ſicut pia mater, 
* © providere tenetur, ne pauperibus qui parentum opibus juvari non 
poſſunt, legend: er proficiendi opportunitas fubtrahatur, per unam- 
% quamque cathedralem ecclefiam magiſtro qui clericos ejuſdem, 
« et ſcholares pauperis gratis doceat, competens aliquod beneficium 
„ prebeatur: Pro licentta vero docendi nullus pretium exigat, vel 
ſub obtentu alicujus conſuetudinis ab eis qui docent aliquid quæ- 
„rat; nec docere quemquam (qui ſit idoneus) petita licentia illis 
© interdicat. Qui autem contra hoc venire presſumpſerit, ab ec- 
« clefiaſtico fiat beneficio alienus.'“ This conſtitution was con- 
Armed in the 4th Lateran Council, held in the year 1216, with the 


Decretal. I. 5. following addition: Nos prædictum roborantes ftatutum ; adji- 
. „ cimus, ut non {olum in qualibet cathedrali eccleſia, fed etiam in 


e aliis quarum ſufficere poterunt facultates, conſt ituatur magiſter 
* ; : | * 2 þ 66 id 
* 1doneus, 


\ 


crut ſagement qu'il falloit prendre cette precaution, en conſe- e 


1 


jdoneus, a prelato cum capitulo ſeu major! et ſaniori parte capi- 
« tuli eligendus, qui clericos ecclefiarum ipſarum gratis in gram- 
« matica facultate, et alios inſtruat, juxtà poſſe.” | 
Thus it was, that by the authority of Popes and Councils, ſchools 
pere eſtabliſhed in all the principal churches. Theſe ſchools were = 
ider the immediate authority of the biſhop. Meibomius, when f A 
treating of the various officers in theſe ſchools ſays, “ Erant hi 
« prepoſitus, dacanus, ſcholaſticus, cantor, aliique finguli munere 
« aliquo peculiar: honoratoque, illuſtres apud omnes, auctoritate 
venerabiles. Omnibus hiſce eminentior univerſo collegio præerat 
« epiſcopus, et doctrina et vitæ ſanctinoniã pre aliis inſignis.“— 
Henricus Meibomius Oratio de Origine et Officio Cancellariorum 
Academicorum : Apud Meibomii Rer. German. Scriptores, tom. iii. 
Pe 240. ; | Lhe £ 
Buleus, in his Hiſtory of the Univerſity of Paris, ſays, © Certum 
#4 eſt antiquitus epiſcopos ipſos curam habuiſſe ſcholarum et inſti— 
© tyuende juventutis, atque adeo præficiendorum huic muneri ob- 
eundo magiſtrorum. At cum fides Chriſtiana latiùs propagata eſt, 
© ceperuntque in ecclefiis cathedralibus componi capitula et corpo- 
ra canonicorum, in ſingulis præpoſitus eſt literatus gymnaſiarchia, 
9, ſub authoritate epiſcopi ſcholarum regimini intenderet, quique licen- 
tram docendi magiſtris idoneis impertiretur. Id obſervatum procul- 
dubiò, antequam ulla univerſitas inſtitueretur, et neceſſariò: 
quippe, fi liberum fuiſſet unicuique, absque ullo examine, aut non 
obtentà poteſtate, ſcholam aperire, Eccleſia Dei hæreſibus et er- 
© roribus innumeris obnoxia fuiſſet.' —Buleus, Hiſt. Univerſit. Pa- - 
Wyn LAY: ; oY | 
Neither was the power of the bithops confined entirely to the No perſon could 
cathedral ſchools, over which they may be ſuppoſed to have had teach without a 
peculiar authority; nor was it reſtricted to a mere ſuperintending 33 from the 
rower to prevent the teachers of youth from diffuſing heretical or 
erroneous opinions, but they enjoyed the very power which the ap- | | 
pellant contends belongs at this moment to the Preſbyteries of this 1 
Church, viz. a power of granting licences to public teachers, whe- — 
ther in the cathedral ſchools, or any others within their bounds. | | 
The authors of the Hiſtoire Literaire de la France, when treating ö 
of the Epiſcopal and Monaſtic ſchools of the eleventh century, | 
ſay, Les premieres perſeveroient toujours dans preſque toutes les | 
« cathedrales, et y éëtoient plus ou moins celebres, ſuivant l'habi- | 
* lite et la reputation des maitres qui y enſeignoient. Souvent .Y 
* c*etoit les évèques memes qui prenoient ſoin de les diriger, ſur- | 
© tout celles on l'on etudioit les {ſciences ſuperieurs. Dans les au- | 
tres ecoles publiques qui ſe tenoient hors des cathedrales et des mona- * ll 
« feres, il falloit avoir Papprobation de Peueque pour y enſcigner. On 714" ol 


« quence de diverſes erreurs pernicieuſes que des maitres 1gnorans || f 

* avancoient quelquefois.” —Hift. Literaire de la France, vii. 9. : | 
That biſhops poſſeſſed this power is put beyond a doubt by a ca- 

non of the Lateran Council, held in the year 1102, already quo; 

ted, by which it is provided, © Pro licentia vero docendi nullus pre- Decretal, I. 5. 

tium exigat, vel ſub obtentu alicujus conſuetudinis ab eis qui do- t. 5: . 

cent aliquid quærat; nec * quemquam (qui ſit idoneus) | wn 
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« rita licentia illis interdicat. Qui autem contra hoc venire præ. 
ſumpſerit, ab eccleſiaſtico fiat beneficio alienus.” That this 
power of granting licences extended not only to the cathedral 
ſchools, but to every ſchool within the dioceſe of the biſhop, is 
clear from a Papal Precept, addreſſed by Alexander III. to the Bi. 
ſhop of Wincheſter, about the year 1180: „ Prohibeas ne in pa. 
« rochia tua pro licentia docendi exigatur aliquid, aut etiam promittatur. 
« $1 quid vero poſtea ſolutum fuerit vel promiſſum, remitti Pro- 
miſſum facias, et reſtitui appellatione ceſſante ſolutum, ſciens quod 
« ſeriptum eſt, Gratis accepiſtis, gratis date. Sane fi quis diſtu— 
« lerit magiſt ros, in locis congruis inſtituere tibi liceat, appellatione 
« poſt poſita, ibi aliorum inſtructioni præficere viros providos, ho- 
«« neltos, et diſcretos.“ From this alſo we learn, that the right of 
the biſhop to take cognizance of all matters relative to ſchools was 
ſo ſtrongly founded, that if thoſe whoſe more immediate duty it 
was to found ſchools neglected to do ſo, he had it in his power to 
nominate prudent and diſcreet perſons to fill the office. 

That all the Univerfities of Europe derive their origin from 
theſe Epiſcopal ſchools, is fo well known, that it is unneceſſary to 
adduce any authorities in order to prove it; and the Biſhops con- 
tinued to exercite over the Univerſities a great part of that autho- 
rity which they had enjoyed over thoſe ſchools from which they 
were derived, Hence we find that, in general, biſhops had power 
over the Univerſities within their dioceſe, as chancellors, rectors, 
or vilitors; that in ſome caſes, degrees could not be conferred, 
except by their licence or permiſſion; and, in ſhort, that they en- 
joyed not merely ſuch a ſuperintending power as the Church claims 


over all perſons without diſtinction, but a controlling and regula- 


ting power, ſuch as belongs only to a ſuperior in the exerciſe of a 


proper juriſdiction. 


Qveſtions rela- 


tive to ſchools, 
ſtill conſidered 
as matters of ec- 


cleſiaſtical juriſ- 
diction in Prote- 


ſtant countries. 
Saxony. 


While the biſhops retained their authority over the Univerſities, 
it cannot be ſuppoſed that they loſt that power which they origi- 
nally poſſeſſed over the leis dignified ſchools within their bounds : 
It ſeems more reaſonable to believe that they continued to enjoy 
it in a more eminent degree; becaule although Univerſities, which 
in many inftances became very powerful bodies, might be capable 
of aſſerting,their' own independence, it will not be imagined that 
the obſcure ſchools in the dioceſe would be able to ſhake off the 
Epiſcopal authority to which they had been originally ſubject. 
Neither is there any thing to be found (as. far as the appellant 
knows) either in the laws of the Church, or in the writings of 
lawyers, to ſhew that ſchools had thrown off their dependence on 


the biſhops, or withdrawn themſelves from eccleſiaſtical juriſdic- 


tion, On the contrary, we find, that even after the Reformation, 
and in Proteſtant countries, all queſtions relative to ſchools were 
conſidered as being purely of ccclefiaſtical juriſdiction. 
Accordingly in Saxony, the election, even of country ſchool- 
maſters, requires the conlent of the ſuperintendent or paſtor :— 
Non ut patronis et magiſtratibus pagorum et oppidorum jus vo- 
* candi adimamus, fed ſaltem ad preſcitum et conſenſum ſuperin- 
** rendentis five paſtoris reſtringamus, ita ut fine hoc ludimagiſtros 
* ac. præceptores vel collaboratores vocare haud fit permiſſum. 
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„Nen ergo d ſolo magiſtratu, ſed conſentiente paſtore vel ſuperintendente, 
« afſumi debent ludimagiſtri vel præceptores, non ſine ratione. Cum 


« enim cura ſcholarum paſtoribus ac ſuperintendentibus, ita fuerit 
« commiſla, ut tam in præceptores quam ſcholares diligentem ac 
« indefeſſam ſuſtineant inſpectionem, quo nempe illi in educatione 
et informatione puerorum, hi verò in præſtanda obedientia et 
« ſtudio diſcendi, ſuum faciant officium, ut videre eſt, Non po- 
« teſt non neceſſariò requiri inſpectorum conſenſus ad vocationem 
« Judimoderatorum, ne tales præficiantur informatione puerorum, 
unde deſtituatur optato effectu, nec feliciter ſuccedat,” —Carp- 
zovius, Juriſprudentia Conſiſtorialis, lib, i. tit. v. definit, 75. 

The very caſe which is now before your Lordſhips has alſo come 
under the conſideration of the learned Carpzovius {og Quid ver9 
« 6 paſtor magiſtratui novum ludimagiſtrum vel ædituum eligenti 
« nolit aſſentire, nec rurſus magiſtratus in eum quem paſtor nomi- 
* nat conſentire velit, cauſis utriuſque difſensis prolatis ? Deci- 
« ſione judicis hoc opus erit, an cauſz diſſensũs fic pregnantes nec- 
« ne? Quare ad conſiſtorium res eſt deferenda, ab eoque deciſum 
« expetcndum : Non ſolummodo quia cauſa hc eſt eccleſiaſtica 


- 


« quæ proculdubio in conſiſtorio tractanda et decidenda, ſed etiam 


© quod cura ſcholarum, pariter et eccleſiarum, rerumque et per ſonarum ad 


« eas: pertinentium, ſpectet ad epiſcopum vel principem qui locum ejus ſu- 


« ſtinet, in terris evangelicorum, ex pace religioſa.“—Carpzovius, 
loc. cit. definit. 78. _ „ | | 

The law of England, even at this day, is preciſely conformable 
to the law which anciently prevailed over all the Chriſtian Church, 
and no man can teach a {chool without the licence of the biſhop. 
By the canons enacted in the year 1603, it is provided, canon 77. 
« No man ſhall teach either in public ſchool or private houſe, but 
« {ach as ſhall be allowed by the biſhop of the dioceſe, or ordi- 


« nary of the place, under his hand and ſeal, being found meet as 


is his learning and dexterity in teaching, as tor ſober 
5 0 WP: ono” Ty and alſo for right underſtanding of 
© God's true religion.” Gibſon, Codex Juris Ecclef. Anglican, Th 
1144. —By 13th and 14th Car. II. c. 4. KI. and 17. ah? 11.0. 2. 
all perſons are prohibited to teach ſchools, either in public . 
vate, unleſs they be licenſed by the ordinary. And 14 ng v6 
decided, that what relates to the keeping of a chool is, f : 4 oy 
of England, of eccleſiaſtical cognizance. Burn's Eccleſiaſtica 

wo BOL pe not been able to diſcover the precile ſituation 
in which the ſchools in this country were prior to og tute 
tion, or the powers Exerciſed by the biſhop or 3 ica ud 
with reſpect to them; but it may ſafely be ſuppoſed, t rn . 8 e 
matters would be regulated in this country as in the re _ 2 
ſtendom, according to the canon law; that ſchools Re * © 7 
bliſhed in cathedrals, and in many of the more Conuderabic pa 


— 


riſhes ; that none would be permitted to teach without the licence 


of the biſhop; and that every thing relative to the ſufficiency, 


qualification: e he teac 
jaalifications, and deportment of t | , 
vithin the juriſdiction of the Church, and be matter of eccleſiaſti 


cal cognizance. This conjecture is ſtrongly confirmed by the pro- 


ceedings 


England. 


hers of youth would fall 
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ceedings both in the Church courts and in Parliament relative to 
ſchoolmaſters after the Reformation; and we find, that the Church 
has uniformly aſſerted, and the Legiſlature recogniſed, that right 
for which the appellant now contends, that no perſon can be allow. 
ed to inſtruct youth publicly without the previous licence of his 
eccleſiaſtical ſuperiors. | 


2. 9 4 In a convention held at Edinburgh in January 1560, a form of 
time 0: the = church policy was preſcribed and defired to be ratified. This was 
right which had drawn by John Knox; and Spottiſwoode has inſerted it at full 
been enjoyed length in his Hiſtory, © that the reader may ſee what were the 


= A %c © grounds laid down at firſt for the government of the Church,” 


tics, was claim- 
ed by the Na- government of the Church, the neceſlity of having ſchools and uni- 


_ my verſities is inſiſted on at great length; Spottiſwoode, p. 160. And 
ee fully recog- in that head, which treats of the rents and patrimony of the Church, 
niſed by repeat- it is expreſsly ſaid, Two ſorts of men, that is, the preachers of 
ed enactments «© the word, and the poor, beſides the ſchooles, muſt be ſuſtained 
- _ Legilla- « upon the rents of the Church ;” Spottiſwoode, p. 164. In the 
* book of policy which was preſented to the Parliament at Stirling 
in 1578, it is ſaid, c. 9. d 10., when treating of the patrimony of the 
Church, and the manner in which it ought to be diſtributed, © We 
« adde hereunto the ſchooles and ſchoolmaſters who ought and 
e may well be ſuſtained of the ſame goods, and are comprehended 
% under the clergy ;'” Spottiſwoode, p. 297. From thence it ap- 
pears that the proper adminiſtration of ſchools was conſidered as a 
matter cloſely connected with the government of the Church; that 
the patrimony of the Church ought to be applied to the ſupport of 
the ſchoolmaſters; and that they were comprehended under the 
clergy. 5 
if 5 ENS had reſted here, it might have been contended that 
theſe paſſages imported nothing more than an expreſlion of the opi- 
nion which the early reformers entertained on that ſubject ; but the 
Church not only aſſerted its own rights, in ſtrong and explicit lan- 
guage, but it took thoſe ſteps which were neceſſary to render thoſe 
rights effectual by the interpoſition of the civil authority, when- 
ever that was neceſſary. The fourth General Aſſembly, held at 
Edinburgh, in the month of June 1565, preſented certain articles 
ro the Queen, The third article is in the following words: 
„ Thridlie, yat naine be permittit to have charge of ſcholes, col- 
« ledges, or univerſities, or zit privatlie or publiclie inſtru ye 


« zouth, but ſick as ſal be tryit be ye ſuperintendents or viſitors | 


% of the kirk, fund ſound and abill in doctrine, and admittit be 

« yame to yr charges:*” The Buik of the Univerſal Kirk of Scot- 

land, p. 34 The ſame articles were propoſed in the very ſame 

words in a General Aſſembly which was held in the month of July 

None permitted A Parliament was held in the month of December that year, in 
. which an act was paſſed, 1567, c. 11. in the following words: 
tried by the Su- Foraſmeikle as, be all laws and conſtitutionis, it is provided that 
perintendent's © the zouth be brocht up and inſtructed in the fear of God and 
Church. “gude maneris; and gif it be utherwiſe, it is tinſel baith of their 
* bodies and ſaules, gif God's word be not ruted in them: 1 

= | : fore, 


In this form of church policy, which contains the grounds for the 


[ww 1 


advice 'of my Lorde Regent, 
atute and 
.and land, and all univer- 
and that nane be permitted nor 
coming, nor to 
as fall be tryed 


fore, our Soveraign Lorde, with 
and the three Eſtaites of this preſe 
4 ordained, That all ſchules to burgh 
„ ſities and colleges be reformed 
admitted to have ch 


nt Parliament, hes ſt 


arge and cure thereof in time 
inftruct the zouth privatelie or openlie, but ſick 
be the ſuperintendentis or viſitouris of the Kirk.” 


The reſpondents have ſtrained every nerve to ſhew, that the 
owers conferred by this act on the ſuperintendents or viſitors of 
the kirk were given to them merely as parliamentary commiſſion- 
ers. This idea; however, ſeems altogether repugnant to the hiſto- 
ry of the times. It has already been ſhewn, that the proper admi- 
niſtration of ſchools was conſidered from the commencement of the 
Reformation as a matter intimately connected with church-govern- 
ment; that ſchoolmaſters were underſtood to be comprehended un- 
der the clergy ; that the act in queſtion was palled at the defire of 
: and it deſerves to be particularly noticed, 
that the enacting clauſe is almoſt in the preciſe terms of the article 
which the Aſſembly 1565 preſented to the Queen, and which was 
repealed in the Aſſembly 1567. Theſe articles were intended to 
aſſert the rights of the Church, and not to aſcertain the powers and 
privileges of the ſuperintendents; and therefore, it is a very forced 
conſtruction to ſuppote, that an act of Parliament, expreſſed in the 
very words of theſe articles, conferred ſpecial powers on the ſuper- 
This would 
indeed have been eluding the claims of the Church; and the de- 
vice was too grols either to have been attempted, or to have eſca- 
ped unnoticed. But further, if the ſuperintendents had poſſeſſed this 

power merely as parliamentary commiſſioners, their proceedings 
in the exerciſe of it would not have been ſubject to the review of any 
But the whole of the eccleſiaſtical 
hiſtory of this country may be appealed to in oppoſition to this 
idea; as there is nothing which can authoriſe the ſuppoſition, that 
the ſuperintendents ever poſſeſſed any independent powers or juriſ- 
dition whatſoever. On the contrary, it is a matter perfectly 


the General Aſſembly 


intendents merely as parliamentary commiſſioners. 


eccleſiaſtical court whatever. 


known, that they were ſubject in all points to the Synod and Ge 


ral Aſſemblies. 


ne- 


) 


The reſpondents have appealed to the authority of Biſhop Adam- 


ſon, as confirming their interpretation of the act 1567. 


That 


prelate was excommunicated by a ſynod held at St Andrew's in 
April 1586. He appealed to the King, and objected that the Synod 
was unlawfully convened; and alleged, among other reaſons, that 
it was © made up of a company of barons, gentlemen, maſters of. 
| who bare no function in the church, and 


* ſchools and colleges, 
ought not to have any ſuffrage in eccleſiaſtic aſſemblies. 


Spot- 


The appellant is at a loſs to fee how this paſ- 
d of the propoſition which the reipondents 
ain: For, in the place, It is nothing 
more than the aſſertion of a party in his own favour; and the an- 
he Biſhop's reaſons of ap- 
ſhew that the 


tiſwoode, p. 346. 
ſage can be brought in ai 
have endeavoured to maint 


ſwers made by Mr James Melville to t 
peal, which are to be found in Calderwood, p. 20]. 


prelate's authority was not altogether to be relied upon. 


But, 
2dly, 


1 
2dly, Even ſuppoſing the fact were really ſuch as the biſhop has ſta. 


ted it to be, it proves nothing more than that maſters of ſchool; 
and colleges, who bore no office in the kirk, ought not to have a 
ſuffrage in eccleſiaſtical aſſemblies; but although they had no 
right of ſuffrage, it does not from thence follow that the powers, 
which were veſted in the ſuperintendents of the Kirk were given 
to them merely as parliamentary commiſſioners. 

It is ſaid, that if the act 1567 had declared the < TRIM of 
{chools to belong to the Church, that there was no necellity for the 
new application in 1578. The anſwer is obvious: The object of 
the act 1567 was to prevent any pertons from teaching in ſchools, 
who had not been tried by the ſuperintendents. In 1578, the 
Church demanded, that the ſchools and ſchoolmaſters ought to be 
ſuſtained in the ſame manner as the clergy ; and {ſurely the refuſal 
of this requeſt, does not in any ſhape affect the — eſablithed 
by the former act. 

The appellant therefore, apprehends, that he is ſtill entitled to 
maintain, that the power given to the ſuperintendents by the act 
1567 was not miniſterial, or veſted in them as individuals, or which 
could be exerciſed by them. without control from the Church: 
On the contrary, it appears plainly to have been conferred upon 

them at the deſire of the Church itſelf, which claimed and aſſert- 
ed the right of ſuperintending all ſchools, and taking trial of 
ſchoolmaſters; and as theſe ſuperintendents were liable to the 
judgment and cenſure of their eccleſiaſtical ſuperiors for whatever 
they did in the exerciſe of their office, their proceedings with re- 
gard to ſchoolmaſters muſt, like every other part of their admini- 
* ftration, have been ſubjeR to the review and control of the 
Church. 

The office of ſuperintendent, which was an extraordinary reme- 
dy not ſuited to the genius of Preſbyterian church- government, was 
aboliſhed in the Generai Aſſembly held in the month of April 
1581. The whole Church was at that time divided into fifty Preſ- 
byteries. If it had been underſtood that the power conferred on 
the ſuperintendents, with regard to the trial of ſchoolmaſters, by 
the act 1507, had been entirely miniſterial, and unconnected with 
the Church, that power muſt neceſſarily have ceaſed with the of- 

The powers of fice. But this was by no means the caſe, for we learn from Cal- 
om e derwood, p. 120. that certain articles were remitted by the Synod 
* of Lothian to che General Aſſembly 1581. The 5th article is, 
Preſbyteries. That the trial and admiſſion of all maſters of ichools be NO 
„ committed to the Preſbyteries.” This ſufficiently explains the 
ſenſe of the Aſſembly, that the powers veſted in the Church, with 
regard to the trials of ſchoolmaſters, were not at an end by the 2- 
bolition of the office of ſuperintendents ; but, a® they had been 
veſted in them as officers of the Church, ſo their powers had now 
devolved on the * who, in many particulars, came in 
their place. 

The ſenſe of the Legiſlature is equally clear with that of the 
Church. A Parliament was held in the month of October 1581, 
after the office of ſuperintendents was aboliſhed, and after the Ge— 


.neral Aſſembly had, in the manner aboye mentioned, declared 
| | chelt 
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their power, with regard to ſchoolmaſters, had now devolved on 
the Preſbytery. If the Church had ſo far miſunderſtood the act 
1567 as to conceive that the powers of the ſuperintendents were 
ſubje& to the control and review of the Church, when in fac 
they were only miniſterial, the Legiſlature would either have cor- 
rected the miſtake, or at leaſt done nothing to give countenance to 
it. The very firſt act, however, of that Parliament, is intituled 
« The ratification of the libertie of the true Kirk of God and reli- | 
« gion, with confirmation of the laws and acts maid to that effec 


of befoir.” Among. the acts hereby ratified and confirmed js 


that ſo often mentioned, 1565, c. 11, intituled, . Anent them that 
« ſhall be teachers of the zouth in ſchooles;” by which the 
power of trial was given to the ſuperintendents. This plainly 
ſhews that the power thus given to the ſuperintendents, was not 
miniſterial, and given to them as parliamentary commiſſioners, but 
was veſted in them as a branch of eccleſiaſtical juriſdiction, which 
upon their abolition fell of courſe to that church-court which had 
ſucceeded to their other powers, and to whom the General Aflem- 
bly had ſpecially committed that branch of their duty. This act 
1581 further ſhews, that the granting to the ſuperintendents the 


power of trying ſchoolmaſters was not conſidered merely as a matter 


of civil policy and expediency, but as a matter in which the rights 
and privileges of the Eſtabliſhed Church were deeply concerned; 
and therefore it is included in an act expreſsly paſſed for the rati- 
fication of the liberties of the Kirk, and for the confirmation of the 
laws and acts formerly made for that purpoſe. . HS 
The act 1592, c. 116. which the appellant has frequently, had 
occaſion to quote, as the Magna Charta of the E.tabliſhed Church, 
ratifies and approves all liberties, privileges and immunities grant- 
ed to the true and holy Kirk; © And ſpecially the firſt act of the 
“ Parliament holden at Edinburgh, the twentie- foure day of Octo- 
« ber, the zier of God one thouſand five hundredth foureſcore 
« ziers, With the haill particular acts therein mentioned, quhilk 
“ fall be alſe ſufficient as gif the ſamen were here expreſled,”” 
The act 1592 is ratified and confirmed in the whole heads thereof, 
except in ſo far as it relates to patronages, by the act 1690, c. 5. 
intituled, © Act ratifying the Confeſſion of Faith, and ſettling 
« Preſbyterian church-government ;'” which again is confirmed 
by the act of ſecurity 1767, c. 6. and thereby declared to be an eſ- 
ſential and fandamental article in the treaty of Union, into which 
it is accordingly engroſſed. 32 
So intimate was the connection between a national eſtablithed 
religion, and the proper adminiſtration of ſchools, underſtood to be, 
that it was conceived that it ſhould ſubſiſt in full force, whatever 


changes the form of church- government might undergo. It is 


well known, that as ſoon as King James ſucceeded to the crown of 
England he ſet about his favourite work of introducing the hierar- 
chy into Scotland. With that view, a conference was held at 


Hampton Court in the year 1604, between ſome biſhops and mini— 


ſters. Mr Patrick Galloway ſent from London to the Preſbytery 
the reſult of that conference, after it was 


of Edinburgh a copy of ] 
reviſed by the King himſelf. Under the article of Schools ns 
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the following clauſe:—“ That ſchooles in cities, townes, and fami. 
“lies, throughout all this kingdom, be taught by none but ſuch ag 
* ſhall be tried and approved to be ſound and upright in religion; 
and for that effect, that the biſhops in every one of their diocies 


* take order with them, diſplacing the corrupted, and 
« neſt and ſufficient in their places.“ | 3 
The Church not only aflerted, but actually exerciſed, the powers 


placing ho- 


claimed in the above-mentioned article in the conference of Hamp. | 


* are provided with men and means.“ 


3. The act 1693, 
C. 22. ſo far as 


it relates to 
ſchools, is mere- 
ly declaratory. 


* 


ton Court: This appears by the fourth article of the act of Aſſem. 
bly 17th and 18th December 1638, which 1s in the following 
words, © Anent the viſitation of kirks, ſchooles, and colledges, it 
* is thought meet that the as of Aſſembly holden at Edinburgh, 
« the 25 of Junie 1565, Sell. 2. be put in execution: That the mi- 
„ niſters of the parochin, the principal regents and profeſſours 
« within colledges, and maſters and doctors of ſchooles, be tryed 


concerning the ſoundneſſe of their judgment in matters of reli- 


“gion, their abilitie for diſcharge of their calling, and the honeſ. 


„ty of their converſation; as the act of Aſſembly at Edinburgh, 


„ Juni 21. 1567, Sell. 3. and the act of the Aſſembly holden at 
«© Montroſe 1595, Sell. g. do import: And this viſitation of col— 
„ ledges to he by way of commiſſion from the General Aſſem. 
e | | 

By act of Aſſembly 1642, it is appointed, © 1m9, That every pa- 
„ rith have a reader, and a ſchool where children are to be bred 
e in reading, writing, and grounds of religion, according to the 
„ laudable acts both of Kirk and Parliament made before; and 
„ where grammar-{chools made be had, as in burghs and other 
* conſiderable places, (among which all Preſbyterial ſeats are to 
be reputed), that they be erected, and held hand to.—2ds, That 
< every miniſter, with his elders, give account to the Preſbytery 
of the viſitation of the Kirk anent theſe ſchools: That Preſby- 
te teries make report to the Synod, and the Synod to the General 
„ Aſſembly, what ſchools are planted as above ſaid, and how they 


When Epiſcopacy was re-eſtabliſhed on the reſtoration of 
Charles II. an act was paſled 1662, c. 4. by which it is, inter alia, 


enacted, That none be permitted hereafter to preach in public, 


„or in families within any dioceſe, or to teach any public ſchool, 
or to be pedagogues to the children of perſons of quality, with- 
* out the licence of the ordinary of the dioceſe,” 


The fame powers which belonged to the Church during the ſub- 
ſiſtence of Popery, and which had bcen claimed aud exerciſed du- 
ring every change of church-government after the Reformation, 
were fully confirmed to the Church by the act 1693, c. 22. which 
was paſſed ſoon after the Revolution: This act, in ſo far as it re— 
lates to the powers of Preſbyteries over {chools, conferred no new 
powers upon them, but was mer-:ly declaratory of a right which 
belonged to Preſbyteries, not as parliamentary commiſſioners, but 
as a church-court, forming part of the eccleliaſtical eſtabliſhment 
of the country, veſted with known conſtitutional powers, and ſub- 
ject to the juriſdiction of the Sy nod, and of the General Aſſembly. 
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The act is intituled, “ An act for ſettling the quiet and peace of 
„the Church ;”” and the whole of it relates 2 matters e 


eccleſiaſtical. It will not readily be ſuppoſed, that a parliamen- 
| tary commiſſion given to Preſbyteries in a matter not eccleſiaſti- 


cal, and conferred upon them merely tanquam quilibet, could with 
any propriety be thrown into an a& of Parliament paſſed for the 
expreſs purpole of ſettling the quiet and peace of the Church : Will 


it not rather be preſumed that this was one of thoſe points which 


it was neceſſary to ſettle, in order to obtain the object for which 
the act was paſſed? This matter, indeed, ſeems to be put beyond a 


doubt by the clauſe itſelf, which is in theſe words: “ And it is 


hereby declared, that all ſchoolmaſters, and teachers of youth 
in ſchools, are, and ſhall be, liable to the trial, judgment, and 
* cenſure of the Preſbyteries of the bounds for their ſufficiency, 


« qualifications, and deportment in the ſaid office.” Theſe are 


clearly declaratory words, ſerving only to confirm that juriſdic- 
tion which was ab ante veſted in theſe judicatories of the Church, 
and do not confer any new powers. It will further be obſerved, 
that the act concludes with the following general clauſe: And, 
« laſtly, their Majeſties, with advice and conſent foreſaid, do 
“ hereby ſtatute and . ordain, That the Lords of their Majefties 
* Privy Council, and all other Magiſtrates, judges, and officers 
of juſtice, give all due aſſiſtance for making the ſentences and cen- 
* ſures of the Church and judicatures thereof to be obeyed, or 
© otherwiſe effectual, as accords.” This clauſe muſt, in ſound 
conſtruction, be held to apply to all the particulars contained in 
the act; and in that point of view it is perfectly intelligible, if the 
proceedings of Preſbyteries with regard to ſchoolmaſters are con- 
lidered as ſentences of judicatories of the Church; but the clauſe 


becomes altogether inextricable, if it is to be held, as the reſpon- 


dents do, that Preſbyteries a& with regard to ſchools not as judica- 


_ tories of the Church, but merely as parliamentary commiſſioners. 


The reſpondents have founded much argument on the act 1690, 
c. 17. for viſitation of univerſities, colleges, and ſchools. This act, 


they maintain, proceeds from the narrative, that it is their Ma- 


jeſties' undoubted right and prerogative to name viſitors, and cauſe 
viſit univerſities, colleges, and ſchools: That viſitors were accord- 
ingly appointed for that purpoſe, This, it is pretended, 1s totally 
ſubverſive of the idea, that the right of trying the ſufficiency, 


Argument of 
the reſpondents 
from the a& 
1690, c. 17. 


* 


qualifications, and deportment of ſchoolmaſters beiongs to Preſ- 


byteries; and therefore, that the act 1693 was not declaratory, 
but conferred upon Preſbyteries new powers which they never had 
before enjoyed. 3 | 2 Jak 

But, when this act is more particularly conſidered, it will appear 
to have been an extraordinary, and merely a temporary remedy. 
It proceeds upon the following narrative: © Our Sovereign Lord 


and Lady, the King and Queen's Majeſties, and the Three Eſtates 


This argument 
examined. 


© of Parliament, confidering how neceſſary it is for the advance 


ment of religion and learning, and for the good of the Church 
and peace of the kingdom, that the univerſities, colleges, and 


4 ſchools, be provided and ſerved with pious, able and qualified 


6 inci 4 ring office 
« profeſſors, principals, regents, maſters, and others bearing oin 
* 12 * mn 68 - F ; jo therein, 


22 1 


< therein, well affected to their Majeſties and the eſtabliſhed go. 
“% yernment of Church and State: Therefore, their Majeſties, 
with advice of the ſaids Three Eſtates of Parliament, do ſtatute, 
e ordain and enact, That from this time forth no profeſſors, prin- 
** cipals, regents, maſters, or others bearing office in any univerſity, 
* college or ſchool within this kingdom, be either admitted or 
allowed to continue in the exerciſe of their ſaids functions, but 
„ {uch as do acknowledge and profeſs, and ſhall ſubſcribe to the 
* Confeſſion of Faith, ratified and approven by this preſent Parlia- 
«© ment; and alſo ſwear and ſubſcribe the oath of allegiance to 
« their Majeſties, and withal ſhall be found to be of a pious, loyal 
« and peaceable converſation, and of good and ſufficient literature 


_ « and abilities for their reſpective employments, and ſubmitting to 


* the government of the Church now ſettled by law. And albeit, it 
„be their Majeſties' undoubted right and prerogative to name vi- 
« fitors, and cauſe viſit the foreſaids univerſities, colleges and 
« ſchools, yet at this time their Majeſties are pleaſed to nominate 


and appoint”” (then follows the nomination of the Commiſſion- 
ers), © with full power and commiſſion to them, or major part of 


them, hereby declared to be their quorum, to meet and viſit all 
“ univerſities, colleges and ſchools within this kingdom, and to 
* take trial of the preſent profeſſors, principals, regents, maſters, 
“ and others bearing office therein, according to the qualifications 


and rules above mentioned; and ſuch as ſhall be found to be er- 
roneous, ſcandalous, negligent, inſufficient, or diſaffected to their 
« Majeſties' Government, or who ſhall not ſubſcribe the Confeſſion 


ce of Faith, ſwear and ſubſcribe the oath of allegiance, and ſubmit 


to the government of the Church now ſettled by law, to purge 
% out and remove: As alſo, to conſider the foundations of the ſaid 


“ univerſities, colleges and ſchools, with the rents and revenues 
<« thereof, and how the ſame have been adminiſtered and managed, 
* and to ſet down ſuch rules and methods for the good manage- 
ment thereof for hereafter; as likewiſe for ordering the ſaid 
«© univerſities, colleges and ſchools, and the profeſſions and man- 
„ ner of teaching therein, and all things elſe relating thereto ; as 
„they ſhall think moſt meet and convenient, according. to the 
foundations thereof, and conſiſtent with the preſent eſtabliſhed 
« government of Church and State.” He 

The Legiſlature had two objects in view by this act: The one 


was to guard againſt the admiſſion of improper perſons; and the 


other was to purge out all thoſe of that deſcription, who had been 


admitted under the former eſtabliſhment. With reſpect to the ad- 


miſſion of new teachers, no alteration ſeems to have been made in 


the law as it then exiſted ; no perſons were to be admitted, but 


ſuch as acknowledge, profeſs, and ſubſcribe the Confeſſion of Faith, 
and ſwear and ſubſcribe the oath of allegiance, and withal ſhall 
be found of a pious, loyal, and peaceable converſation, and of good 
and ſufficient literature and abilities for their reſpective employ- 
ments. It is not ſaid, however, by whom they are to be found pot- 
ſeſſed of ſuch qualifications : No power whatever is given for that 
purpoſe to the Commiſſioners appointed by this act; for they have 
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no authority with reſpect to admiſſion: It muſt therefore be held, 


that every thing relative to the admiſſion was left to be regulated 
by the law as it ſtood before that at. The principal object of the 
act was purging out improper perſons. This was too ſtrong a mea- 
ſure for an infant church; it was odious in its own nature, and re- 
quired a vigorous and ſteady hand; but it was judged to be indiſ. 
penſably neceſſary for the ſecurity of government both in Church 
and State. Even the royal prerogative, however, declined enga- 
ging in ſo arduous an undertaking; and although the act declares 
that it was the undoubted prerogative of their Majeſties to viſit 
ſchools and univerſities, and name viſitors, it was judged more 
expedient to arm the Commiſſioners with Parliamentary autho- 
rity. | : | 
Indeed, when the circumſtances of the times are attended to, it 
will appear, that the ordinary juriſdiction of Preſbyteries was al- 
together inadequate to the attainment of the object which the Le- 
giſlature had in view. It was judged neceſſary that all perſons 
bearing office in any univerſity, college, or ſch6ol, ſhould ſwear 
and ſubſcribe the oath of allegiance to their Majeſties; that the 
foundations of colleges and ſchools ſhould be confidered, and the 
adminiftration of their funds examined. But theſe matters did 
not fall within the ordinary juriſdiction of Preſbyteries, which ex- 
tended no further than to take trial of the literature and qualifi- 
cations of ſchoolmaſters before their admiſſion, and of their de- 


portment while they were in the office. The objects, therefore, 


which the Legiſlature had in view, were to be attained only by ex- 
traordinary means; and it will not be ſurpriſing, that at the mo- 
ment of a Revolution which overturned both the civil and eccle- 
ſiaſtical eſtabliſhment, and which produced a great ferment in the 


country, the ordinary juriſdiction of Preſbyteries which were but 


newly re-eſtabliſhed, ſhould be overlooked for a time, and ſuper- 
ſeded, to make way for a Parliamentary Commiſſion, | 

It will alſo be obſerved, that this act was merely temporary: 
This is evident from this circumſtance, that the commiſſion was 
granted to certain individuals nominatim, without any power of ſup- 


plying the places of thoſe who died; and it is further declared, 


that the commiſſion is to remain in force ay and while their Ma- 
jeſties recall and diſcharge the ſame. Accordingly, this 'extraor- 
dinary commiſſion ſoon gave way to the ordinary juriſdiction of 


Preſbyteries. In the year 1693, it was found neceſſary to paſs an 


act for ſettling the quiet and peace of the Church, and in that act 
the juriſdiction of the Preſbyteries to take cognizance of the ſuf- 
ficiency, qualifications, and deportment of ſchoolmaſters, is eſta- 
bliſhed in the declaratory terms ſo often mentioned. The act 
1690, c. 17. being therefore merely an extraordinary and tempo- 
rary act, can afford no argument againſt the ordinary exerciſe of 


the juriſdiction of the Preſbyteries, as declared and recogniſed by 


the ſubſequent act in the year 16933. 

The appellant ſhall now advert to the practice of the Church; 
which will ſhew, that the ſentences of Preſbyteries, relative to 
ſchoolmaſters, were ſubject to the review of the Synod, and of the 


General Aſſembly, in the ſame way as thoſe which they 1 
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ced in matters which were confeſſedly of a juriſdiction entirely 
eccleſiaſtical. | | 


In the year 1727, a cauſe came before the Synod of Lothian and 


Tweeddale, by reference from the Preſbytery of Dunbar. The 
Magiſtrates and Town-Counct of that burgh had elected Mr Wil. 


liam Gillach to be ſchoolmaſter, without ſubmitting his qualifica- 


tions to the judgment of the Preſbytery ; and when he was called 


before that court for examination, the Town-Council expreſsly 
prohibited him to ſubmit to the trial. This caſe was keenly api. 


tated ; but in the end Gillach was obliged to ſubmit, and was exa- 
mined by a committee of the Synod, and found qualified. | 
It was maintained on the part of the reſpondent Mr Allan, That 
nothing could be founded on caſes which were brought before the 
Synod or General Aſſembly by a reference; becauſe that did not 
rove the exiſtence of an appellate juriſdiction, but only ſhewed 
that the Preſbytery had taken the advice of the ſuperior court as 


to the manner in which they were to exerciſe the miniſterial func... 


tion committed to them. But it is well known, that the mode of 


reference is adopted in the church-courts in matters in which 


there can be no doubt of the appellate juriſdiction of the ſuperior 


judicatory; and that the ſuperior courts to whom ſuch reference 


is made, are in the conſtant uſe of deciding upon them, in the ſame 
way as they would do in the review of a ſentence pronounced by 
the radical court, and brought before them by appeal. It can 


make no difference, therefore, as to the appellant's argument, whe- 


ther the caſe comes before the Synod by reference or appeal, as 
both equally prove that the proceedings of the Preſbytery are ſub- 
ject to the review of the ſuperior ecclefiaſtical court; for, if the 
powers of the Preſbytery were entirely miniſterial, and indepen- 
dent of the ſuperior tribunals, a. reference and an appeal would 
be equally incompetent. But it will further be obſerved, that the 
proceedings of the Synod in this caſe of Gillach, prove to demon- 
ſtration, that they did not conſider the reference from the Preſby- 
tery as merely for advice in a matter in which the Synod itſelf had 
No power. In that caſe, they would either have diſmiſſed the re- 
ference altogether as abſurd and incompetent, or at moſt they 
would have given an advice to the Preſbytery, leaving it with them, 
with whom alone the proper juriſdiction lay, to carry it into execu- 
tion. But inſtead of doing this, they took up the cauſe; Gillach 


was examined by a committee of their own number, and they pro- 


nounced a ſentence finding him qualified for the office. | 
James Fraſer had officiated for ſeveral years as parochial ſchool- 

maſter of the pariſh of Tinwald, but never had been admitted by 

the Preſbytery. Several of the pariſhioners objected, that he was 


not qualified to be ſchoolmaſter, becauſe he was unacquainted with 


the Latin or Greek languages ; and in this ſhape the caufe came 
before the Preſbytery. This objection was overruled by the 
Preſbytery ; and they found him qualified, and admitted him ac- 
cordingly. The Synod, in October 1774, affirmed the ſentence of 
the Preſbytery, and an appeal was taken to the General Aſſembly. 
The appeal was either fallen from, or the ſentence of the Pr gets 


P 
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tery and Synod affirmed, as he continued for many years to be 
ſchoolmaſter of the pariſh. | 
One Thomſon had been elected as ſchoolmaſter on Mr Gibſon's 


 mortification within the bounds of the Preſbytery of Penpont. The 


Preſbytery had refuſed to grant him a certificate to procure his ſa- 
lary, and had depoſed him from his office. He appealed on both 
theſe points to the Synod : The Preſbytery declined the juriſdiction 
of the Court. The Synod ſuſtained themſelves judges, reverſed the 
interlocutors, and reſtored him to his office. The Preſbytery ap- 
pealed, but did not profecute the appeal. 

The caſe of Telfer, ſchoohmaſter of the pariſh of Langholm, has 
very recently received the determination both of the Synod and of 
the General Aſſembly. After Telfer had been ſome years in the 
office of ſchoolmaſter, he was called before the Preſbytery of the 
bounds, and having been found diſqualified, he was depoſed from 
his office. He appealed to the Synod, who reverſed the ſentence 


of the Preſbytery. The matter came before the Aſſembly 1790, 


who, on account of certain irregularities in the procedure of the 
Preſbytery, remitted the whole cauſe to them, with a recomnen- 
dation to proceed de novo. | | 


In the year 1725, the Synod of Glaſgow and Ayr, upon an ap- 


peal, depoſed Archibald Shiells, ſchoolmaſter at Kilbirny, from his 
office. In the year 1763, the Synod of Aberdeen, on a reference 


from the. Preſbytery of Deer, unanimouſly depoſed John Sangſter 
from the office of ſchoolmaſter of Crimond. In the year 1739, the 
General Aſſembly referred to the Commiſſion an appeal of Mr 


- 


James Kemp, ſchoolmaſter at Fettereſſo, from a ſentence of the 


Synod of Angus and Mearns, ſuſpending him from the exerciſe of 
his office. And, in the year 1740, the Commiſſion was inſtructed 
to determine an appeal of Mr James Kemp, ſchoolmaſter at Fet- 
tereſſo, from a ſentence of the Synod of Angus and Mearns, depoſing 
him from his office. 5 apa ERS 
Theſe various proceedings prove, beyond controverſy, that the 
Synods and General Aſſemblies of the Church have been in the uſe 
of reviewing the proceedings of Preſbyteries in all queſtions rela- 
tive to ſchoolmaſters, whether concerning their ſufficiency and 
qualifications, or their deportment in the office; that they have 
reverſed or affirmed, depoſed or ſuſpended, as the circumſtances of 


the caſe required, as freely as they poſſibly could do in a caſe of 


ſcandal, or in the ſufficiency, qualifications, or deportment of a Mi- 
niſter of the Eſtabliſhed Church. a F 
The reſpondents found. much upon the caſe of the ſchoolmaſter 
of Port, who having been depoſed from his office by the heritors, 
in conſequence of a recommendation of the Preſbytery, appealed 
to the Synod ; but that Court found that they had no juriſdiction. 
But ſurely it is not a matter of wonder, that among the fifteen Pro- 
vincial-Synods of which the Church is compoſed, one inſtance may 
be found in which the true nature of the juriſdiction which the 
Church poſſeſſes with reſpect: to {ſchools was miſunderſtood 3 nor 
will this inſtance be ſufficient to counterbalance the numerous ex- 


amples which have been produced, of the ſuperior church-courts 
envy 75 | 1 reviewing 
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reviewing the proceedings of Preſbyteries in queſtions regarding 


2 
the qualifications of ſchoolmaſters. 


The reſpondents have alſo quoted the judgment of the Court in 
the caſe of the ſchoolmaſter of Campbeltown, which, they contend, 
is decifive of the preſent queſtion. It is no doubt true, that the 


queſtion of juriſdiction was there ſtirred ; and that the plea of the 


ſchoolmaſter, who contended that the Preſbytery had an exclufiye 
juriſdiction under the act 1693, was over-ruled by the Court. But 
the appellant muſt be excuſed for ſaying, that the queſtion of. juriſ. 
diction was not ſo fully conſidered as the general importance of it 
ſeems to require; and that both parties being confident of ſucceſs 
upon other grounds, confidered the preliminary objection as but of 


ſmall importance. 
I 


The appellant having now ſtated thoſe facts, and authorities, 
and arguments, on which he humbly propoſes to reſt the merits of 
his preſent plea, he ſhall, as briefly as poſſible, conſider ſome of 
the leading arguments which have been urged on the other fide. 
It is not, however, the intention of the appellant to enter into 
theſe at great detail, more particularly as the tendency of all that 
has hitherto been ſaid, is to ſubvert the main pillar on which the 


whole of the reſpondents? argument is founded; and to ſhew, that 


every thing relative to the ſufficiency, qualifications, and deport- 


ment of Schoolmaſters, is not a matter. of Civil, but of Eccleſiaſti- 


cal, juriſdiction; and conſequently, that an appeal from the Preſ- 


bytery muſt lie to the Church-courts, and not to the Court of Seſ- 


ſion. N | 
The conclufion which the reſpondents draw from the whole of 


their argument, is, that what relates to ſchoolmaſters, is not a mat- 
ter which is properly eccleſiaſtical ; that therefore the powers 
veſted in Preſbyteries are given to them as a Parliamentary Com- 
miſſion, and muſt be conſidered as merely miniſterial, and conſe- 
quently not ſubject to the review of the ſuperior church-courts in 
the ordinary courſe of eccleſiaſtical buſineſs, | 25 

In ſupport of this idea, it was ſaid, that theſe miniſterial powers 
were veſted in the Preſbyteries of the Church, on account of their 
being peculiarly well qualified, from their nature and conſtitution, 


For the exerciſe of that commiſſion. But this obſervation is found- 


ed upon a very erroneous view of the conſtitution of a Preſbytery. 


If that Court were compoſed of miniſters alone, it might be plau- 
ſibly argued, that no ſet of men could be better qualified by their 


learning and liberal education, for judging of the ſufficiency and 
qualifications of the teachers of youth: But although every Preſ- 


bytery conſiſts of a certain number of miniſters, it alſo is com- 


poſed of an equal number of lay-elders, who, at the time of the 
act 1693, were not men who poſſeſſed ſuch a degree of literature, 
as to qualify them in any degree for ſuch a truſt ; and yet theſe 
lay-elders have, in every caſe, the power of carrying every quel- 
tion before the Preſbytery; for as the Moderator muſt be a mini- 
ſter, and has no vote except in caſe of equrality, the lay-elders 
muſt always predominate ; and yet it is'to a court ſo conſtituted, 


that the .reſpondents ſay the parliamentary power of trying the 
| qualifications 
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ing qualifications of ſchoolmaſters was given, on account of their pe- 
culiar fitneſs for the diſcharge of that truſt. | h 
in There is another point of view in which this favourite argu- 
nd, ment of the reſpondents may be conſidered. If the juriſdiction 7 
the exerciſed by Preſbyteries relative to ſchools were purely miniſte- 
the rial, and conferred on them not as ſubordinate eccleſiaſtical courts 
ive but merely as a ſet of men choſen to exerciſe a miniſterial fung. 
Zut tion, altogether unconnected with eccleſiaſtical juriſdiction, it 
ite would then follow, that Preſbyteries might proceed in the exerciſe 
it of thoſe powers, without control from the ſuperior church-courts, 
eſs or without being reſponſible to them for what they might do in 
of their miniſterial capacity; that any ſentences or cenſures pronoun- 


ced by Preſbyteries relative to the qualifications of ſchoolmaſters, 
or their deportment or behaviour in office, would not be ſubject to 


es, the review either of the Synod, or of the General Aſſembly; and 
of that although ſchoolmaſters, like every other deſcription of lay- 
of men, would be amenable to the church-courts, on account of any 
le. ſcandalous or immoral practices, the cenſures inflicted upon them 
to in ſuch caſes would be ſuch only as other laymen might be ſub- 
at jected to, and would not affect their right to the office of ſchool- 
ne maſter: Whereas, if the juriſdiction which the Preſbytery exerci- 
at MW ſes, is not miniſterial, but belongs to them as an inferior judica- 
t- ture of the Church, then there will be room for appeals, both to 
1- the Synod, and to the General Aſſembly ; and ſchoolmaſters, when 
E convicted of immorality, or improper deportment in their office, 
{. will not only be liable to ſuch eccleſiaſtical cenſures as may be in- 

flicted on other laymen, but may alſo be puniſhed by depoſition 
f from their office: But it has already been ſeen, that ſchoolmaſters 
t- ſtand preciſely in the predicament which has now been mention- 
'S ed, and that they are not amenable to the eccleſiaſtical courts, 
2 merely in the ſame way as other laymen, and ſubject to eccleſiaſ- 
* tical cenſures merely pro remedio animarum, but that they are ſub- 
n ject alſo to depoſition from the office of ſchoolmaſter, and that 


the ſentences of Preſbyteries, inflicting that puniſhment, are ſub- 
ject, in the ordinary courſe, to the review of the ſuperior eccleſiaſ- 
r tical tribunals. . | 


„, It has already been ſhewn, that the records of the Church, from 
5 the earlieſt periods, afford innumerable inſtances of the General 
8 Aſſembly interpoſing their authority in matters relative to ſchools. 


ab If the juriſdiction of the Preſbytery had been entirely miniſte- 
15 rial, ſuch interpoſition would have been altogether miſplaced. It 
, might then have been faid, according to the principles adopted 
by the reſpondents, that the Legiſlature had intruſted the charge 

of theſe matters entirely to the Preſbytery of the bounds; that 


> | while they confined themſelves intra officiz metas, their proceed- 
, ings were not liable to any review; and that when they exceeded 
5 the bounds of the juriſdiction committed to them, it was not to. 


the Eccleſiaſtical Courts that they were amenable, but to the Su- 
7 preme Civil Court, which, in virtue of its paramount juriſdiction, 
. had a power to correct every abuſe which might be committed in 
the exerciſe of any miniſterial function. 15 0 


rr 
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The reſpondents have argued, that the various inſtances in 
which the General Aſſembly of the Church has interpoſed its au— 
thority relative to ſchools, prove nothing more than this, that 
the Church had a general ſuperintending power over all ſchools ; : 
that that is a power which was never diſputed, but which falls 
very far ſhort of that excluſive juriſdiction which. is now claim- 
ed. 

The appellant i is at a loſs to know what i is meant by this ſuperin- 
tending power; for if the powers given to the Preſbytery by 
1693, to judge of the ſufficiency, qualifications, and deportment 
of ſchoolmaſters, are purely miniſterial, the Church could, in that 
caſe, have no ſuperintending power, nor power of any kind ; for 
while the Preſhytery proceeded properly in the exerciſe of their 
miniſterial functions, they were liable to no control whatever ; 
and if they went wrong, redreſs was to be obtained, not from 
the ſuperior eccleſiaſtical tribunals, but from the Supreme: Civil 
Court. In the exerciſe, therefore, of any miniſterial function, 
there can be no ſuperintending power. Thus, the Supreme Court 
has the power of correcting the Juſtices of the Peace, when they 
go beyond rheir powers, in their miniſterial capacity, with regard 
ro the highways, bridges, or ferries; but the Supreme Court 1s not 
in, uſe to iſſue its mandate to them, where no complaint is made, 
and to deſire them to report their proceedings to it. The Gene- 
ral Aſſembly, however, have gone on in a different manner; they 
have enjoined Preſbyteries to attend to the buſineſs of ſchools, and 
to report their proceedings to the Synod, and to the General Af. 
ſembly itſelf. © But how can this be reconciled with the idea, that 
the powers of the Preſbytery were merely miniſterial, and that 
they were veſted in it, not as a judicatory of the Church, but as 
individuals? If theſe powers, inſtead of being given to Preſbyte- 
ries, had been conferred on the Juſtices of the Peace, or on the 
Lords of Seſſion, (as the reſpondents ſay they might have been), 
could the General Aſſembly have required them to proceed in the 
diſcharge of that duty, and report their diligence therein to the 
Synod ? Surely not. Burt if they conld not have required Juſtices 
of the Peace, or the Lords of Seſſion, to do fo, they could as little 
bave exerciſed that power over the Preſbytery, according to the doc- 
trine which 1s maintained by the reſpondents. In ſhort, the Church 
could have no pretence to interfere, in any ſhape, with the Preſby- 
tery, in the exerciſe of a power which belonged to them, not as a 
judicatory of the Church, but as Truſtees veſted by Parliament with 
powers altogether unconnected with eccleſiaſtical juriſdiction. But 
ſo far was the Church from recogniſing a ſeparate and indepen- 
dent juriſdiction in Preſbyteries, that it is clear that they were 
conſidered only as the inftruments of the Church, and reſponfible 
to the ſuperior church-courts for Very part of their conduct with 

reſpect to ſchools. 
_ The reſpondents endeavoured to illuſtrate their ideas of the 
powers of the church-courts with reſpect to ſchoolmaſters, by an 
argument drawn from the powers given in certain caſes to kirk- 
ſellions, by ſpecial ſtatute. Thus, the execution of the: act 1606, 


C. 13. Which prahibits ſteeping lint 1 in lochs and burns under cer- 
tain 
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tain penalties therein ſpecified, is committed © te the ſeſſions of 


the kirk of ilk parochin, to try, cognoſce and put this preſent act 
to Execution, and to uplift the unlawes, and confiſcat and diſpon 
„upon the ſaid lint, to the weall of the poore of the e as 
„ſaidd is.)“ It is laid that it might with equal propriety be con- 
tended, that the decrees of a kirk, ſeſſion, in the exerciſe of the 
owers committed to them by this act, were ſubject to ths review 
of Preſbyteries, Synods, and General Aſſemblies. 
An eaſy anſwer may be given to this argument, by attending to 
the general principle which diſtinguiſhes between miniſteriol and 


judicative powers veſted in courts. Whenever a ſtatute veſt any 


powers in a court, which 1s already poſſeſſed of a known peculiar 


juriſdiction, the queſtion, whether ſuch powers are miniſteria! or 


indicative, depends entirely upon the nature of the new Powers 
conterred upon them compared with the juriſdiction which they 
formerly poſſeſſed. If the new powers are ſuch as had no con- 


nection whatever with the previouſly exiſting juriſdiction, they 


may lately be conſidered as purely miniſterial. But wherever ſuck 

owers are intimately and neceſlarily connected with che previous 
juriſdiction, they mult be conſidered, not as miniſterial, but as ju- 
dicative; and conſequently, the judgment pronounced will be ſub- 
ject to review, according to the known and eſtabliſhed form of 
procedure. The ſtatutes, which give to kirk-ſeſſions power to en- 
force the laws relative to the ſteeping of lint, have no connection 
whatever with the power or juriſdiction conſtitutionally veſted in 
theſe courts; and the execution of theſe laws, might, with equal 
propriety, have been committed to the Sheriff, to the Juſtices of 


the Peace, or to any other ſet of men, without impairing that ju- 
riſdiction which belongs to Kirk-ſeſſions, as a conſtituent part of 
our National Eccleſiaſtical Eftabl#hment. _ el 


But when theſe principles are apptied to the juriſdiction claim- 
ed and exerciſed by the Church relative to ſchoolmaſters, it will 
clearly appear that the powers which they poſſeſs are by no means 
miniſterial. It has already been ſhewn, that the power of judging 
of the qualifications of ſchoolmaſters, has always been held to be 
a matter of proper ecclettaſtical cognizance, enjoyed by the Church 
from the earlieſt periods, aſſerted at the time of the Reformation, 
and recogniſed by repeated and unalterable enactments of the Le- 


giſlature. In theſe circumſtances, it ſurely cannot be pretended, 


that the power of judging of the ſufficiency and qualifications of 
ſchoolmaſters, could have been committed to any individual, or 


to any ſet of men as Parliamentary Commiſſioners, without infrin- 
ging the privileges of the National Church, and viclently wreſting 


from her a juriſdiction which ſhe had uniformly enjoyed, and 


which had been ſecured to her by the moſt ſolemn acts of the Le- 
giſlature. But if the juriſdiction relative to ſchools could not 
have been conferred on any body of men, merely as Parliamentary 
Commiſſioners, it muſt then follow, that the act 1693 conferred no 


new or miniſterial powers on Preſbyteries, but was ouly declara- 


tory of the law, which had conferred upon the Church a power re- 
lative to ſchoolmaſters, which was to be exerciſed by Prefbyteries 


according to the ordinary courſe of procedure in eccleſiaſtical 


COUTtS, 
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and patrimonial intereſt of the parties in the moſt ſerious manner. 


1 


courts. In ſhort, it is evident, that ha queſtion, whether. the 
powers of the Church relative to ichoolmaſters are miniſterial or 
1a t, depends upon the nature of the connection between our ec- 
elfGaftical conſtitution and ſchools: And if the appellant has 
been ſucceſsful in ſhewing, that every thing relative to ſchools has 
always been conſidered as a matter of proper ecclefiaſtica! cogni. 
zance, it muſt thence follow, that the juriſdiction which they poſ— 


ſeſs is not miniſterial but jadicative, and conſequently, that the 


ſentences which they pronounce, mult be ſubject to the review of 
their Eccleſiaſtical ſuperiors alone. 

The reſpondents have endeavoured to ſupport their argument, 
by obſerving, that although Preſbyteries have a juriſdiction in the 
deſignation of glebes, and in the building and repairing of man- 
ſes, yet that the whole of their proceedings relative to theſe mat- 


ters are ſubject to the review, not of the ſuperior Church-courts, 
but of the Court of Seſſion alone. But the diſt inction, which has 


already been taken notice of, applies preciſely to theſe caſes, With 
regard to manſes and glebes, the Church claims no right, further 
than what is veſted in them, either by ſpecial ſtatute, or eſtabliſh- 
ed cuſtom. The power of deſignation might have been intruſted 
in any hands that the wiſdom of the Legiſlature thought fit, with- 
out hurting the conſtitution of the Church, and therefore Preſby- 
teries act merely tanquam guilibet in queſtions of defignations ; their 
powers in theſe cafes are only miniſterial, and conſequently their 


proceedings are ſubject to the review, not of their ecclefiaſtical 
iuperiors, but of the civil court. 


The reſpondents further maintain, and inſiſt, at great length, 
that the juriſdiction of Preſbyteries, relative to ſchoolmaſters, 
involves a queſtion of civil and patrimonial intereſt, affecting 
the ichoolmaſter's right of freehold in his office, with regard 


to which the eccleſiaſtical courts can have no proper juriſdic- 
tion. 


It is, no doubt, true, that the civil and patrimonial intereſt of 
the ſchoolmaſter may be affected by the proceedings of the Preſ- 
bytery.z becauſe he is not entitled to his ſalary, until he produce a 
certificate, that he has been tried, and found qualified, by that 


'Court. But although the eccleſiaſtical courts have no juriſdiction 
which can directly or immediately affect the civil or patrimonial 


intereſt of any individual, yet they ſurely may, and actually do, 


exerciſe many acts of proper eccleſiaſtical juriſdiction, by Which 
the civil intereſts of parties may be affected indirectly in the moſt. 


important manner, This diſtinction has been altogether overlook- 


ed by the reſpondents, No doubt can be entertained, that, both 


according to the ancient and the preſent flate of the law, there are 
many particulars in which the Ecclcliaftical Courts exerciſe their 
proper juriſdiction in matters which deeply affect the civil and 
patrimonial intereſts of parties. It will not be denied, that all 
queſtions of ſcandal are matters of proper eccleſiaſtical juriſdic- 


tion in the ſtricteſt ſenſe, and that delinquents may be puniſhed by 


church- cenſures; the higheſt of which 1s the ſentence of the greater 
excommunication. It is well known, however, that this ſentence, 
though pronounced by an eccleſiaſtical court, affected the civil 
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The civil penalties of excommunication are now taken away by 


ſpecial ſtatute; but, prior to that law, it was undoubtedly true that 
the ſentences of church- courts might indirectly affect the civil 2 ad 
patrimonial intereſts of parties. 3 'S 
But this is not the only inſtance in which the ſentences of ec- 
cleſiaſtical courts are productive of civil effects. A Preſbytery 
has an undoubted right to take trial of the ſufficiency and qualifi- 
cations of every perſon preſented to a vacant church within their 


bounds ; the civil, right of preſentation remains with the Patron, 


and with that the Judicatories of the Church do not pretend to in- 


terfere: But the preſentee cannot enter into the exerciſe of his 


office, until he is tried, and found qualiſied, by the Preſbytery of 
the bounds; and he continues accountable to the ſame Court for 


his deportment and behaviour in the office, as long as he ſhall re- 


main a miniſter of the Church. The proceedings of the Preſby- 
tery, in every thing regarding his qualifications, may be brought 
before the ſupertor Church-courts ; and he cannot be admitted ei- 
ther to the exerciſe of the ſpiritual functions, or to the enjoyment 
of the civil profits, of the benefice, until the final ſentence of a 


competent Church-court has found him ſufficiently qualified; and 


his right muſt ceaſe whenever he is found diſqualified, and has 
been depoſed from his office. 
In the ſame manner, althongh the Church pretends not to inter- 


fere in the election of ſchoolmaſters further than preſcribed by the 


act 1696; yet ſhe claims it as her undoubred privilege, to take 
trial of their ſufficiency and qualifications before their admiſſion 
into office, and to judge allo of their deportment while they con- 
tinue in it; and to ſuſpend or depoſe them whenever their conduct 
ſhall render ſuch ſentence neceſlary ; and that all the proceedings 
of the Preſbytery, which is the radical court in queſtions of that 
nature, muſt of neceſlity be liable to the review of the Synod, and 
of the General Aſſembly. 

There is another caſe, in which the ſentence of an eccleſiaſtical 


court affects the patrimonial intereſt of the parties, and which, as 
it relates to a layman, may be thought more directly applicable to 


the caſe in hand. A perſon, by being licenſed as a Probationer of 


the Church, acquires a valuable civil right, as he thereby becomes. 


capable of receiving a preſentation to a benefice; but he remains 
a layman, in the ſtricteſt ſenſe of the word. It never was queſtion- 
ed, however ,that this civil right depended ſolely upon the Church- 
courts ; and if a perſon were rejected for inſufficiency, or deprived 
of his licence by the Church courts for immorality, although he 


thereby loſt a valuable civil right, the power of the Eccleſiaſtical 8 
Courts never was diſputed ; nor can it be ſuppoſed that they were 


exceeding their powers, merely becauſe the civil intereft of the 


party was thereby conſequentially affected. In the ſame way, the 


patromonial intereſt of a ſchoolmaſter will no doubt be conſequen- 


tially affected, if the Preſbytery ſhall find that he is not ſufficiently 


qualified for the office; but if the juriſdiction of the Church-courts 


be ſuſtained in the caſe o a miniſter, or a probationer, although 


their civil intereſt may be affected, there can be no force in the 


argument of the reſpondents, that the Preſbytery can have 3 
per 
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per juriſdiction relative to Schoolmaſters, becauſe a Church-court 
cannot pronounce any ſentence by which any civil or patrimonial 
intereſt may, however remotely, be touched. 

It is ſaid, that the claim of the Church does not extend to any 
other than parochial ſchools. This aſlertion is truly ſurpriſing, 
The words of the act 1557 comprehended all ichools. The act 
1662, c. 4. expreſsly declares, that none be permitted to teach any 
public ſchool without the licence of the ordinary, One of the 
caſes quoted in this paper, page 25- relates to 4z{\choolmaſter on a 
mortification, when the church-courts exerciſed their powers; {© 

that the appellant is at a lofs to fee on what authority this aſſertion 
is made. The maſters of the Grammar School of Edinburgh, it is 
ſaid, are never tried. This is refuted by what is noticed by Fount. 
i. 139., relative to {ome private teachers in Edinburgh, who were 
impriſoned till they found caution not to teach Latin till they be 
licenſed to teach by the Biſhop. | 

The reſpondents have foundcd a great deal of argument on the 
Jaw of England ; according to which they contend, that, in que- 
ſtions of this nature, a prohibition will be granted by the Courts of 
Weſtminſter-Hall to ſtay the proceedings of an inferior court, 
either pro defectu juriſdictionis, pro defectu tYiationis, or for proceed- 
ing as the law of the land does not warrant : — Buller's Introduction 
to the Law relative to Trials at N/ Prius, p. 218. 

In anſwer to this it may be obſerved, that although appeals to 
the law of foreign countries may often be of uſe to explain or il- 
luſtrate general principles; yet they can ſeldom be applied to que- 
ſtions concerning the powers of courts, or the modes of judicial pro- 
cedure, becauſe the powers of the courts, and limits of different ju- 
riſdictions, are of fo arbitrary a nature, that there are no two coun— 
tries in which they are exactly the ſame. Although, therefore, 
the Courts of Weſtminſter-Hall may have a controlling power 
over the Eccleſiaſtical Courts, in queſtions relating to the admiſſion 
of ſchoolmaſters, it does not follow that the Court of Seſſion is 
veſted with the ſame powers; for the argument of the reſpondents 
is imperfect, unleſs they can ſhew, that the powers of Preſbyteries 
in Scotland, and of thoſe Church-courts in England, which have 
the right of trying ſchoolmaſters in the firſt inſtance, are the ſame; 
for if the rights of Preſbyteries are more extenſive, the argument 
muſt fall to the ground, as the right of control may in the one 
country be lodged in the Civil, and in the other in the Eccleſiaſtical 
Courts. The Courts of Weſtminſter-Hall may have been in the 
uſe of faking cognizance of queſtions relative to the admiſſion and 

ualifications of ſchoolmaſters; but this power never has been al- 
ſerted by the Court of Seffion. On the contrary, it has already 
been ſhewn, that the eccleſiaſtical courts have exerciſed an uncon- 
trolled juriſdiction with regard to it; nor have the reſpondents been 
abſe, with all their induſtry, to point out an inſtance in which the 
ſufficiency and qualifications of a ſchoolmaſter were tried before 
the civil court. ; 

It is ſaid, that, by the law of England, a prohibition may be 
granted to ſtop the proceedings of an inferior court, whether ſpiri— 
tual or temporal, pro defefu triationis ; that is, if ary inferior _ | 
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mall proceed to try a perſon's ſafficiency for an office improperly, rr. 


The appellant, with great ſubmiſſion, apprehends, that this doctrine 
does not by any means apply in this country. By the laws of the 
Church, a certain mode of trial is preſcribed for perſons who de- 
fire to be licenſed as probationers. Suppoſe a Preſbytery, in try- 
ing a candidate, ſhould overlook the mode of trial pointed out by 
the Acts of Aſſembly, and ſhould proceed in a manner altogether 
different; will it be maintained, that the candidate could advocate 
the cauſe to the Court of Seſſion pro daſectu triationis, and pray for 
a remit to the Preſbytery, with inſtructions to proceed in the trial 
according to the rules of the Church? It is apprehended, that this 
mode of procedure would not only be altogether unprecedented. 
but would be in itfelf inadmiſſible. The candidate would be told, 
that his remedy was not by an advocation to the Civil Court, but 
by appeal to the Synod, and to the General Aflembly ; that they 
had the power of control over the proceedings of the Preſbytery ; 
and that they would afford him relief, if he were injured. In the 


ſame way, with regard to ſchoolmaſters, if the Preſbytery proceed 
unjuſtly, he is not without a remedy. It is open to him to appeal 


to the Synod, and to the General Aſſembly. If the powers of the 
Preſbytery were merely miniſterial, an authority, ſimilar to that 
exerciſed by the Courts of Weſtminfter-Hall, would undoubtedly 
belong to the Court of Seſſion ; becauſe there can be no wron 

without a remedy: But when Preſbyteries proceed in the exerciſe 
of a proper juriſdiction, as it has been ſthewn that they do in the 
caſe of ſchoolmaſters, the wrong committed by the Preſbytery is 
not without remedy, but that remedy lies not with the Civil, but 


with the Eccleſiaſtical Courts alone. 


Some argument has alſo been founded on the act 1584, c. 129. 
declaring the King's ſupremacy, in which it is declared,“ That 
his Majeſty, his heirs and ſucceſſors, be themſelves and their 
„ councelles, ar, and in time to cum fall be, judges competent to 
« all perſones, his Hienes' ſubjectes, of quhatſumever eftaite, de- 
gree, function, or condition that ever they be of, ſpiritual or 
« temporal, in all matters quhairin they or ony of them fall be ap- 
© prehended, ſummoned, or charged to anſwer to ſik thinges as fall 
© be enquired of them be our ſaid Soveraine Lord aud his coun- 
„ cel: And that nane of them quhilkis fall happen to be appre- 


„ hended, called, or ſummoned, to the effect foreſaid, preſume or 


© tak upon hand to decline the judgment of his Hienes, his aires 
e and ſucceſſours, or their councel, in the premiſſes, under the pain 
« of treaſon.”” | 1 85 : SY 
The hiſtory of this act is well known. It was paſſed at a time 
when the King and his miniſters were not favourably diſpoſed to 
that ſyſtem of Church-government which the clergy wiſhed to eſta- 
bliſh, and was intended to redreſs the boldneſs of the miniſters 
who declined the juriſdiction of the King and Council, when called 
to anſwer for treaſonable ſpeeches made from the pulpit. But the 
appellant, with great ſubmiſſion, apprehends that this act is not at 
all applicable to the preſent caſe, as the queſt ion now at iſſue may 
be decided either way without affecting the ſupremacy of the 
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Argument of The reſpondents have founded an argument upon the act of 1 
. Privy Council 1616, and the act of Parliament 1633, c. 5. by which ] 
Privy Council the ia of Privy Council! is ratified and confirmed ; an they con- 1 
1616, and the tend, that by both theſe the ſentences of .the Biſhop are to be re. | 
«et Paris. viewed, not by the Eccleſiaſtical, but by the Civil Courts. But 
nes. when theſe acts are conſidered, no ch argument can fairly be 
- drawn from them. | 
Examined. The act of Privy Council, which 1s printed i in the appendix to 
Lord Kames's Statute Law abridged, proceeds upon the following | 
narrative: © Foraſmeikle as the King's Majeftie, having a ſpecial 
care and regard that the true religion be advanced and eſtabliſh- 
* ed in all the partis of this kingdom; and that all his Majeſtie's 11 
ſubjects, eſpecially the youth, be exerciſed and trayned up in ci- | 
« vilitie, godlineſs, knowledge, and learning.” —It then proceeds: | 
« And whereas there is no means more powerful to further this his 5 
Majeſtie's princelie regard and purpos, than the eſtabliſhing of 
« ſchooles in the particular paroches of this kingdom, quhair the 
youth may be taught at the leaſt to write and reid, and be cate- 
chiſed and inſtructed in the grounds of religion: Therefore, the 
| « King's Majeſty, with the advice of the Lords of his Secret 
Council, has thought it neceſſar and expedient, that in every pa- 
« roch of this kingdom quhair convenient means may be had for 
© entertayning, a ſchoole fall be eſtabliſhed, and a fite perſone ap- 
< pointit to teach the fame, upon the expence of the parochinaries, 
according to the quantitie and qualitie of the Paroch, at the 
Ns ſight and be the advice of the Biſhop of the dioceis in his viſita- 
% tion.” The perſon who is to teach the ſchool muſt be appoint- 
ed at the ſight and by the advice of the Biſhop, according to the 
eſtabliſhed law of the Church, as already mentioned ; and with re- 
gard to the mode of this appointment, there is no mention of any 
appeal to the civil courts. 
The ſecond branch of the act relates to the providing of ſ{uffi- 
cient funds for the ſupport of the ſchool ; and that being a matter 
of Civil right, comes naturally under the juriſdiction of the Civil 
Courts, not by an appeal from the Biſhop, for by the act of Council 
he has no power to judge upon that ſubject, but only to report. 
The words of the act are: © Commanding hereby all the biſhoppis 
* within this kingdom, that they and every ane of them within 
„ their ſeveral dioceis, deale and travel with the parochinaries of 
« the particular parochins within their ſaidis dioceis, to conde- 
„ ſcend and agree upon ſome certain ſolid and ſure courſe, how | 
% and by what means the ſaid ſchoole may be entertained ; and gif 
any difficulty fall ariſe amongſt them concerning this matter, 
+ that the ſaid Biſhop report the ſame to the ſaidis Lordis, to the 
effect they may tak ſuch order thereanent as they fall think ex- 
i pedient ; and that letters be direct to make publication hereof, 
'+* wherethrow none pretend ignorance of the ſame.” _ 
By the act 1633, c. 5. this act of Privy Council was ratified with 
this addition, that the Biſhop, with the conſent of the heritors and 
pariſhioners, might ſtent every ploughland in fuch ſum as ſhould | 
appear proper for maintaining .a ſchool ; and this part of the Bi- 


ſhop's. proceedings, as relating entirely to a queſtion of civil right, 
| | mig] t- 
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might be brought under review before the Lords of Secret Council. 


But no ſuch power of review is mentioned with reſpe to the right 

which the Biſhop had of approving of the appointment of the 

ſchoolmaſter. 4 re | 8 
Theſe acts, therefore, do not ſupport the argument of the reſpon- 


dents ; but they ſhew that the Legiſlature thought the connection 


betwixt the National Church and parochial ſchools ſo ſtrong, that 
even in the matter of civil right, the Church was thought to be in- 
tereſted to a certain degree. Thus, by the act of Privy Council, 
and the act of Parliament now mentioned, Biſhops were intruſted 
with the care of ſeeing that proper ſchools were eſtabliſhed. By 


the reſcinded act 1646, e. 47. by which ſchools were firſt appointed 
to be eſtabliſhed in every pariſh, the election was ordered to be 


made by the heritors, with the advice of the Miniſter; and the 


Preſbytery had the power, in certain caſes, of enforcing the obſer- 


vance of that law, if the heritors ſhould neglect to put it in execu- 


tion. The proviſions of that ſtatute were in a great meaſure adopt- 


ed by the act 1696, by which the election of parochial ſchoolma- 
ſters is regulated at this day; ſo that, even in the matter of civil 
right, the Church has not been overlooked. | | 


The appellant, conceiving that he is greatly aggrieved by the be- 
fore-recited interlocutors of 21ſt May and 26th November 1793, 
and being adviſed that the fame are contrary to law, has appealed 


therefrom to your Lordſhips; and humbly hopes, that they will be 


reverſed, varied, or altered; and that the before-recited interlo- 


cutor of 25th May 1792 will be affirmed, as well for what has been 
above ſtated, as for the following and other 


RE AS 0-0 


I. By the act 1693, c. 22. all Schoolmaſters and Teachers of 
Youth in Schools, are declared to be liable to the trial, 
judgment, and cenſure of the Preſbytery of the bounds, 
for their ſufficiency, qualifications, and deportment in 
the office; and as the juriſdiction of the Superior Church- 
courts is not excluded, an appeal muſt lie from every 
ſentence of Preſbytery, pronounced relative to this mat- 
ter, to the Synod, and from thence to the General Aſ- 
ſembly, being the Courts to which, according to the con- 
ſtitution of the Church, an appeal lies, as to all matters 
and cauſes which come under the cognizance of Preſby- 
teries. g | 5 | | i EL 
II. The juriſdiction which the Preſbyteries of the Church en- 
joy in all matters relative to the ſufficiency, qualifica- 
tions, and deportment of ſchoolmaſters, is not a miniſterial 
power, conferred upon them merely vi fatutz, and which 
is enjoyed by them independent of the Superior Church- 
courts ; but is « branch of eccleſiaſtical juriſdiction, which 
belongs to the Church of inherent right, and which muſt 
be exerciſed by the Eccleſiaſtical Courts in the ſame way 
as the other branches of their eccleſiaſtical juriſdiction : 
Thar every thing relative to the ſufficiency and 3 

| | 2 8 cat io 


ſl 
| 

3 

1 ; 
= 
j 
yt 
1 

. 


* 
2 . 
** "wh on 
ö * 5 


TEES 


© cation of thoſe employed in the hr e of . 
has always been conſidered as a matter of proper Eccle- 
ſiaſtical cognizance: That from the time of the Refor- 

mation, that right which had been enjoyed by the Po- 


3 {44 piſh Ecclefiaſtics, was claimed by the National Reformed 


Church, and was fully "recogniſed by repeated enac- 
ments of the Legiſlature: That the act 1693, c, 22. did 
not confer. any new powers upon Preſbyteries, and did 
not veſt in them any merely miniſterial authority, Which 
might have been committed with equal propriety to any 
other Flats or deſcription. of men, or to any civil magi- 


1 ſtrate; but was merely a declaratory act, for the purpoſe 


of aſcertaining the power which the Church had always: 
| poſſeſſed, of judging of the ſufficiency, LAOS, 
aud deportment of {choolmaſters, 


a. That the Practice is decidedly in favour of that power of 1 


review claimed by the Church- courts; as the ſentences of 
Preſbyteries relative to ſchoolmaſters have been repeat- 

_ .edly brought under the reyiew of Synods and General 
Aſſemblies, in the ſame way as thoſe ſentences which 
were pronounced by them in matters confeſſedly entire- 
* of an eccleſiaſtical nature, 
FRY 5 GRANT. 7 
WV. ADAM. 
WI. ROBERTSON. 5 


| JUDGMENT 01 OF F THE HOUSE 07 LORDS, 8 
Die Martis, 189 Februarii 1800. 1 
After est Counſel, as den -yeſterday as this day, upon the 


petition and Appeal of the Reverend Dr Michael Macculloch, Mi- 


niſter of the Goſpel in the Pariſh of Bothwell, complaining of 

two Interlocutors of the Lords of Seſſion in Seotland, of the 21ſt 
of May, and 26th of November 1793, and praying, that the ſame _ 
might be Reverſed, Varied, or Amended ; or that the Appellant E 
might have ſuch other relief i in the premiſes, as to this Hauſe, in 
their Lordſhips' great wiſdom ſhould ſeem juſt : As alſo, upon the 
anſwer of William Allan, Schoolmaſter at Bothwell, the Right 
Honourable Lord Belhaven, Colonel John Hamilton 6 2 Mother- 
well, James Cunniſon, Eſq; of Jerviſton, James Hamilton, Eſq; | 


-of Holmhead, and other Heritors of Bothwell, put into the ſaid 


Appeal; and due confideration had of what was offered on either 


ſide in this cauſe: It is Ordered and Adjndged, by the Lords Spi- 
ritual and Temporal 1 in Parliament aſſembled, That the ſaid Inter- 
Jocutors of the faid Lords of Seffion, of the 21ſt of May, and 26th 


of November 1793, complained of i in the ſaid Appeal, be, and the 
Tame are hereby, Reverſed: And it is further Ordered and Ad. 


| 25 ed, That the Interlocutor of the {aid Lords of Seffion, of the 


of May. 1792, made in the faid cauſe, and mentioned i in che 


410 Appeal, be, and the fame ischereby, Affirmed.” 
| Gigned) *- — GEORGE ROSE, Cler. kin. "ok 


